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Professor Tim McCormack and Group Captain Ric Casagrande approached me  last year, inviting me to participate in this important conference, and honoring me in asking me to offer this keynote address.  It is a task I accepted with pleasure and humility.


I begin with my addition of a subtitle to the title assigned my address by the conference hosts.  My subtitle would be Observations mostly from a distance over a long time.  These are qualifiers, but necessary ones.  The first, of course, refers to our geographic separation.  The second is relative from the standpoint of history.  It has been my privilege to work with Australian Defence Force judge advocates for more than a quarter of a century.  To geologists and historians, that is not a long time.  In one’s professional life, however, it is a considerable period of time.  Given the advances that have taken place over that time, it will constitute a major effort to summarize them – and do them justice – in the time allotted me.


In reporting on the contributions to the law of war
 and international law
 by the Australian Defence Force (hereinafter ADF), some historical framework is necessary.


The First Hague Peace Conference was held in 1899.  It produced the first real multilateral law of war treaties.
  A Second Hague Peace Conference followed in 1907, adding a few new treaties while re-codifying several from the first conference.
  At both the 1899 and 1907 Hague Peace Conferences, some treaties were substantially more significant contributions to the law of war than others. Other conferences produced certain Geneva conventions, the most significant occurring after World War I.  A 1925 conference promulgated the Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous, or Other Gases, and of Bacteriological Methods of Warfare of 17 June 1925.
  Another conference produced the two 1929 Geneva conventions for the protection of war victims that were in effect during World War II.
  Following World War II a diplomatic conference produced the four 1949 Geneva Conventions for the Protection of War Victims that remain in effect to this day.
  Thus in the first half of the Twentieth Century, conferences in 1907, 1929 and 1949 comprised the principle extent of law of war development for slightly more than the first three-quarters of the last century.


In 1971 and 1972 the International Committee of the Red Cross hosted conferences of government experts to undertake a major codification of the law of war.  Their efforts were considered in the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts, hosted by the Government of Switzerland between 1974 and 1977.  That conference produced Protocols I and II Additional to the Geneva Conventions of August 12, 1949.
  The considerable length of the conference – four years, as compared to a few months for each of the Hague Peace Conferences or the diplomatic conference that produced the four 1949 Geneva Conventions – attests not only to the larger number of participating governments and the political environment extant, but also to the difficulty in drafting Additional Protocol I’s war fighting provisions.
         

The conference also approved a resolution calling upon the Secretary General of the United Nations to convene a conference to consider certain conventional weapons issues raised, but not addressed, in the course of the Diplomatic Conference.
  After preparatory sessions in 1978 and 1979, the United Nations Conference on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects produced an umbrella treaty bearing the same name and three protocols in 1980.
  Thus in the space of three years three major, substantially more complex law of war treaties were added to the few real law of war treaties developed in the previous three-quarters of a century.  

There was a significant distinction between the early-Twentieth Century treaties and those promulgated at the close of the Twentieth Century.    In large measure, earlier law of war treaties codified national obligations.  Armies could not employ so-called “dum-dum” bullets or chemical or biological weapons, nor use weapons that caused superfluous injury.  As a commander would not be supplied illegal bullets, chemical or biological weapons, or weapons calculated to cause superfluous injury, he had little concern with law of war adherence.  Nations had responsibilities for care of enemy prisoners of war or other enemy personnel in its hands.  While in the latter case certain responsibilities fell upon battlefield commanders, generally implementation was accomplished through execution of established war plans and doctrine.  A commander did not require knowledge or expertise – personally or through the advice of a judge advocate – to run a prisoner of war camp, for example.  Military police units accomplished this, following the Geneva Convention Relative to the Treatment of Prisoners of War in effect at that time.
  

In contrast, the 1977 Additional Protocol I focuses in large measure on decisions made by battlefield commanders in the heat of battle, as does the Amended Mines Protocol (Protocol II) and the Incendiaries Protocol (Protocol III) of the 1980 United Nations Conventional Weapons Convention.


This was not the extent of law of war development during that time, and since.  In 1972 nations promulgated the Convention on the Prohibition of Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their Destruction of April 10, 1972.
  The Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques of 18 May 1977
 followed, and itself was followed by the Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and Their Destruction in 1993.  Between 1994 and 1996 States Parties to the UN Conventional Weapons Convention held their first review conference, amending its Protocol II on mines, booby traps and other devices, while also promulgating a new protocol on so-called Blinding Laser Weapons. This was followed by meetings in Oslo and Ottawa that produced the Ottawa Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction of September 18, 1997,   and in Rome, which lead to the Rome Statute of the International Criminal Court of July 17, 1998.  In March 1999, the Government of The Netherlands hosted a Diplomatic Conference in The Hague to promulgate a second protocol to the Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict of 14 May 1954, and its Protocol.
  As is true of the 1977 Additional Protocol I, the Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict of 26 March 1999 endeavors to “pin the tail on the donkey” of the battlefield commander for combat-related decisions. This past year, States Parties to the UN Conventional Weapons Convention held three one-week meetings prior to convening its second review conference for two weeks in December.  Although it will continue during 2002, its first session was able to extend the scope of the UN Conventional Weapons Convention to internal conflicts, a major accomplishment that would have been unthinkable twenty, or even five years ago. 


I have offered this summary to note the explosion of new laws of war or arms control agreements that affect the way nations fight.  Some codify the customary practice of nations, while others place constraints on otherwise legitimate weapons in the hope of providing better protection for civilians not taking a direct or active part in hostilities.  Other provisions are efforts at clarification of legal provisions that heretofore were, at best, vague principles.  


The title of my speech, again, is the “ADF Contribution to the Law of Armed Conflict and International Law.”  It is a theme to which I intend to be loyal, for the contribution of the ADF as a whole is significant.  However, two provisions of the 1977 Additional Protocol I are factors in the increased role of military judge advocates which, in turn, increased the ADF contribution to the law of armed conflict and international law.


As I indicated earlier, the legality of certain conventional weapons was a point of discussion during the Diplomatic Conference that produced the 1977 Additional Protocols I and II.  The ICRC hosted two Conferences of Government Experts during the Diplomatic Conference, where the legality of certain conventional weapons was discussed, without resolution.
  In addition to the Diplomatic Conference resolution that called for what became the United Nations conference on certain conventional weapons, Article 36 of Additional Protocol I provides:


New Weapons.  In the study, development, acquisition or adoption of


a new weapon, a High Contracting Party is under an obligation to


determine whether its employment would, in some or all circumstances,


be prohibited by this Protocol or by any other rule of international law


applicable to the High Contracting Party.


Articles 22 and 23(a) and (e) of the Annex to the 1907 Hague Convention IV set forth prohibitions on use of poison and arms, projectiles, or material calculated to cause unnecessary suffering, respectively.  Article 35 of the 1977 Additional Protocol I re-codified these provisions, while adding a third, prohibiting the employment of “methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment.”  In addition to these provisions, legal interpretations of the previously cited arms control agreements might be necessary in implementation of the obligation imposed by Article 36.


The increasing complexity of the legal framework for the conduct of military operations was recognized in Article 82 of Additional Protocol I.  It provides:


Legal advisers in the armed forces.  The High Contracting Parties at all


times, and the Parties to the conflict in time of armed conflict, shall


ensure that legal advisers are available, when necessary, to advise military


commanders at the appropriate level on the application of the Conventions


and this Protocol and on the appropriate instruction to be given to the


armed forces on this subject.


In his memoirs of his service in the U.S. Civil War (1861-1865), General William Tecumseh Sherman declared that “the presence of one of our … judge advocates in the field would be a first-class nuisance,” or so it is often misquoted.  In fact what he wrote was:


The presence of one of our civilian judge advocates in the field would


be a first-class nuisance, for technical courts always work mischief. 
 

I mention this for several reasons.  The role of military lawyers was limited prior to promulgation of Article 82, if it existed at all.  Incorporation of Article 82 in Additional Protocol I was not easy, as many delegations represented societies in which lawyers play little role, if any, and none within the military except, perhaps, for military justice.  Article 82’s watered-down language – phrases like “are available” and “when necessary,” and limiting the obligation to parties to a conflict – were necessary in order to ensure its adoption.
  Second, the provision was not self-executing.  Military services worldwide neither began a major recruiting effort to enlist lawyers, nor increased the authorized number of uniformed lawyers in their armed services, if they had any at all. 

Article 82 was, in many respects, revolutionary.  At the time of the Diplomatic Conference, only one author could be found who envisioned a role for lawyers (military or civilian) beyond that of discipline and law of war dissemination.
  Twenty-five years ago, few words could strike greater fear into the heart of the bravest military commander than, “I’m a lawyer, and I’m here to help you.”  As an ICRC representative noted at the time, it was the lawyer’s responsibility to convince his or her military commander of a lawyer’s value on the commander’s staff.
  This was no easy task, but one that has been accomplished in Australia and the United States successfully, as I will explain in a moment.

 
The two provisions cited from Additional Protocol I, combined with obligations imposed battlefield commanders, provide a basis for an increased military legal adviser role.  Commendable but, as I have indicated, not self-executing.  For example, Article 1 to the 1899 Hague Convention (II) with Respect to the Laws and Customs of War on Land provided:


The High Contracting Parties shall issue instructions to their armed


land forces, which shall be in conformity with the “Regulations


respecting the laws and customs of war on land” annexed to the


present Convention.


Generally this was regarded as requiring publication of a military manual.
  The United Kingdom and United States began prepared and published law of war manuals shortly thereafter, and did so through the Twentieth Century.
  Australian forces used the British manual until Australia published several of its own.
  Compliance with this requirement by other governments has been limited.


The World War II experience proved that manual publication alone is insufficient to ensure compliance with the law of war.  Accordingly, Article 127 of the Geneva Convention Relative to the Treatment of Prisoners of War of August 12, 1949, provides for dissemination, particularly within the military, in peacetime as well as in war.
  



Comparable provisions are found in the other three 1949 Geneva Conventions
 and the 1977 Additional Protocols I and II.
  Given the near-universality of the 1949 Geneva Conventions – 188 of 192 nations are States Parties -- and widespread acceptance of Additional Protocol I – 155 States Parties – the dissemination obligation can be said to be universal.  My informal assessment through the years suggests that this obligation is honored more in its neglect than its observance.
     


There is a lesson here. Effective implementation of the law of war requires more than a manual and dissemination.  It requires an ethos within the military.   There must be appropriate internal regulations and/or doctrine for a variety of issues, such as disciplining of one’s own forces, and for the care, handling, processing and housing of enemy prisoners of war. Law of war training is but one facet of an integrated program to implement a government’s international law obligations.  This includes compliance with arms control agreements, for example; the conduct of weapons reviews to ensure that weapons, weapons systems and ammunition comply with law of war and arms control agreements;
 and other day-to-day compliance measures, in peace and war. Adherence to the law of war in operations across the conflict spectrum – a point to which I shall return in a moment – will be in proportion to the degree a military operates in peacetime in adherence to the rule of law.


Military training assists in law of war implementation without necessarily being identified as law of war training.  Leadership and discipline are essential to an effective military. History proves time and again that well-trained soldiers and units led by effective leaders do not have, or are less likely to have, problems adhering to the law of war. Military commanders of all ranks who have attended law of war classes I have taught have said that law of war obligations are consistent with good leadership.  Adherence to the law of war requires quality personnel, discipline and unit cohesiveness in combat.   As I noted in an article I wrote in 1976 commenting on U.S. violations of the law of war in Vietnam, “It was the teams, not the mobs, which best accomplished their mission” in a manner consistent with the law of war, and “it was the mobs, not the teams, which tended to suffer from serious incidents of misconduct.”
  This remains true today. With the exception of a rogue leader bent on doing “whatever it takes” to win, such as a Saddam Hussayn or Slobodan Milosevic, the war crimes being committed today are the result of poor leadership of poorly-trained, ill-disciplined troops.
  In contrast, a unit led by a commander who has made it clear that he will not tolerate violations of the law of war generally will not suffer such violations.  In this regard, recognition must be given to the first ADF contribution to the law of armed conflict: Its stature as a well-trained, highly disciplined military force with professional and capable leaders, that accomplishes its missions while complying with the law of war.  The ADF leads by example.  

That Additional Protocol I calls for a national legal review of new weapons, and for legal advisers to commanders, was no assurance that either would happen.  Today, almost a quarter century after promulgation of Additional Protocols I and II, fewer than a dozen of its 155 States Parties have established the weapons review program required by Article 36.  Despite the more complex legal world developed in the last quarter of the Twentieth Century, with many new conventions and many new solemn obligations of governments, implementation of the law of war and other parts of international law that affect military operations remains substantially less than complete in most nations.  It is with this appreciation that I turn to other steps taken by the ADF to contribute to the law of armed conflict and international law. 

Post-Vietnam: Lessons Learned and the Beginning of Operational Law


  Australian forces acquitted themselves well in the Viet Nam War, as did the majority of U.S. forces.  But the disgrace brought by a few of the latter through their violations of the law of war brought positive results in the decade that followed.
 

Post-Vietnam War law of war training contained, and contains, several common threads in the ADF and the U.S. armed services:

1. Mandatory training for all, particularly in accession training.

2. Simplicity of principles.

3. “Marrying” of law
of war obligations to military effectiveness, professionalism, and good leadership.

4. A positive approach.

Development of effective law of armed conflict training coincided with a revolution occurring within the military lawyer community.  Military lawyers, many with combat experience, began to focus on the law of war and on what the ADF refers to as  operations law.
   


The end of the Cold War brought new challenges, in particular the disintegration of states and ungoverned, or perhaps ungovernable, states.  This in turn brought various peace operations through the 1990s to today.  The experience yielded valuable lessons:

1. Effective implementation of the law of war is not a part-time thing.

2. Effective implementation of the law of war requires more than law of war training.  It requires an ethos.  It requires comprehensive implementation, in peace and war, at all levels of the armed forces.

3. Effective implementation of the law of war will occur only if a national leadership, civilian and military, insists upon it.

You may ask: What does this have to do with the ADF contribution to the development to the law of armed conflict?  First, as previously indicated, it is the ADF’s leading by example.  But it entails more.

As I indicated, the Australian military in Viet Nam performed like the professionals they are known to be. Vietnam veterans in Australia shared an unfortunate experience with their U.S. comrades in arms: a return to a generally ungrateful if not hostile community.  Refusing to be disheartened, in the years that followed the military in each nation underwent a major rebuilding process, not in terms of quantity, as their numbers were reduced, but as to quality.  In the process, military lawyers began to take a more pro-active role.

In 1982 then-Lieutenant Colonel Bill Rolfe became the first Australian judge advocate to attend the Graduate Course at The Judge Advocate General’s School, U.S. Army, in Charlottesville, Virginia.  The Judge Advocate General’s School is a law school primarily for military judge advocates.  It is not located on some remote and desolate Army post, but on the grounds of the University of Virginia, adjacent to its law school.  The Graduate Course (it awards a Master of Laws degree) is a nine-month course of instruction in military justice, procurement (contract) law, administrative law, and international law, including the law of war.

Lieutenant Colonel Rolfe’s attendance of the 31st Graduate Course is a key element in this history for several reasons.  First, this is not a history of U.S. accomplishments, and it certainly is not intended to suggest that the ADF’s contributions to the law of armed conflict occurred because of what its judge advocates learned from their U.S. counterparts.  To the contrary, the acknowledged value of the Graduate Course is the contributions each student offers.  Beyond the Graduate Course, evolution of operational law and the more active role played by military lawyers in each nation has resulted in part from the benefit of gaining from the thinking of one another.

Bill Rolfe brought much to the table.  A 1968 graduate of Royal Military College Duntroon, he served as an infantry officer in Viet Nam with 2nd Battalion, The Royal Australian Regiment.  As a result of wounds suffered, his military career took a new direction and retraining as a lawyer.  His infantry and combat experience provided pragmatism that would benefit his fellow Graduate Course students and, ultimately, the Defence Legal Services.  A Graduate Course classmate offered these comments about Bill Rolfe:

  When he talked, people listened.  Few, if any, had combat experience,

and no one could match his credibility.  Also, Bill was free from the

restrictions of developed U.S. case law.  It was refreshing to hear Bill

ask why we did something.  We often learned that we had shot ourselves

in our legal foot, or you were forced to defend U.S. laws to an outsider.

A greater depth of understanding was achieved regardless.

Bill also was able to show, as much as anyone, that you can work hard at

a very serious business and then play hard afterwards.  He spread Aussie

spirit among the class – something we carry to this day.

Finally, he opened a lot of eyes.  Most classmates did not know before the

Graduate Course that Australia fought alongside us in Viet Nam.  He was

able to get us away from our U.S.-centric view of the world.
   

Following the Graduate Course, Lieutenant Colonel Rolfe served a tour at the U.S. Pacific Command.  In his words, 

the combination opened my eyes to issues, requirements, etc.  It was 

apparent that technology, political control and media coverage were 

changing the nature of warfare and that emphasis, at that time, was shifting

 to ‘controlled’ application of violence to achieve military objectives….

[Law of armed conflict] and … [operations] law provided a context/framework.

The military had to quickly come to grips with the issues or suffer the

morale/effectiveness sapping attacks we saw in Viet Nam – and possibly some

loss of control of military operations…. [Operations] law [became] as much an

issue for Australian as for U.S. forces.

  
Lieutenant Colonel – subsequently Brigadier – Rolfe recognized the need to have legal expertise available to commanders.  He sought to develop his own awareness of legal issues in military operations, and to promote genuine skills in his military lawyers who were to be readily available to commanders.  He – and his subordinates – offered commitment, imagination, and a supportive approach.
  It was through his leadership,  the dedication of his subordinates, and the dedication and leadership of those who followed Brigadier Rolfe that operations law became the success it is today in the ADF.  As I suggested earlier, becoming legal advisers to military commanders is neither a foregone conclusion nor an easy task.  Were a lawyer to show up in front of the desk of a military commander and shove Article 82 of Additional Protocol I under the commander’s nose as the sole basis for his assignment to the commander’s staff, it is likely that the average commander would give serious consideration to re-location of the paper to a part of the lawyer’s anatomy other than his hand.  As the representative of the International Committee of the Red Cross wrote years ago, the military lawyer must convince the commander of his value.  Through the professionalism and perseverance of Brigadier Rolfe and those who followed, the ADF military lawyer has become an essential staff officer. 


Bill Rolfe’s attendance of the Graduate Course was one of two ways in which a professional relationship between Australian and U.S. military lawyers began that continues.  Seven other Australian military lawyers were to attend the Graduate Course.
  Each offered major contributions to the dialogue between the U.S. and foreign classmates, and thinking about and development of the law of armed conflict.


 Shortly before Brigadier Rolfe’s attendance of the Graduate Course, the International Law Division of the Office of the Judge Advocate General of the U.S. Air Force began an exchange program with its counterparts in the Royal Australian Air Force.  A RAAF officer was assigned to that office, where he or she was to perform duties as if he or she was a member of the U.S. Air Force.  Eleven RAAF officers have served in this exchange program.
 


It would be difficult, if not impossible, to describe the valuable contributions of all.  As is true of Australian participation in the TJAGSA Graduate Course, this was not a one-way street.  RAAF exchange officers do not serve in that office to become spokespersons for the U.S.  They offer the office another set of “eyes on target,” often from a slightly different perspective. It was an on-going dialogue between our respective governments.


 The exchange program value may be illustrated through a recent example.  As States Parties to the United Nations Conventional Weapons Convention (UNCCW) began preparation for its Second Review Conference, the International Committee of the Red Cross (ICRC) and other non-government organizations called for a one-year moratorium on the use of sub-munitions, sometimes referred to as cluster munitions or cluster bombs.  The ICRC hosted a Meeting of Experts in Nyon, Switzerland, on September 18th and 19th, 2001, to put forward their plea, and to recommend that the issue be placed on the agenda for the Second UNCCW Conference. 


United Nations’ experts with extensive field experience in land mine and UXO clearance did not support the ICRC condemnation of sub-munitions. The governments represented were unanimous in the decision against accepting the ICRC’s argument for a number of reasons.  One of those was that the argument of the ICRC and other NGOs focused solely on sub-munitions.  Unexploded ordnance of any type places the civilian population at risk. 

The NGO argument appeared to be based on incorrect data as to sub-munitions reliability rates.  Rather than reject it out of hand, however, it was essential to collect correct data first, to determine if there was a problem with U.S. sub-munitions reliability, and second, if there was, to determine what steps, if any, could be taken to improve reliability rates.  

Data collection was assigned to Squadron Leader Chris Hanna, a RAAF lawyer on exchange duty with the Office of the Judge Advocate General of the U.S. Air Force.  

Squadron Leader Hanna was assigned the task of locating, collecting and collating relevant official reports and other information regarding sub-munition reliability rates.  In short time he became the Pentagon’s leading expert on the subject.  His efforts were of considerable value to the United States and others in their evaluation of the issue, and in its consideration by States Parties during the UN Conventional Weapons Convention Second Review Conference. 


Squadron Leader Hanna also had editorial responsibility for Air Force Operations and the Law – A guide for Aerospace Forces, for which, according to the citation for the Meritorious Service Medal awarded him, “he showed passionate commitment to excellence.”  This volume, more than seven hundred pages, became known as the “BAB,” for “Big Australian Book,” in acknowledgement of Squadron Leader Hanna’s efforts.  During the rapid response to the terrorist attack of September 11, 2001, he produced a condensed version of the book, which proved invaluable in answering many emerging questions raised by Operation ENDURING FREEDOM.
      


Chris Hanna’s work on this issue is typical of the extraordinary effort put forward by him and his predecessors.  Major General William Moorman, the Judge Advocate General of the U.S. Air Force, offered the following:


I have known every one of the Australian exchange officers since the


early 1980s.  It is not too strong a statement to say that they have, each


and every one, contributed mightily to the development of our JAG


Department and the high regard in which it is held by the senior


leadership.  Each successive officer has built on the accomplishments


of his or her predecessor.  We, candidly, would not be the fighting force


we are today without this Australian contribution.”

Somalia     


The end of the Cold War brought crises of another kind, often in former Soviet client states.  Somalia was one.  The tragic history of Somalia and UN and multinational efforts there in the early 1990s is lengthy, and will not be re-told due to time constraints.  But some history is necessary.


Internal conflict between warlords and famine reached a point in the closing months of 1992 that demanded United Nations action. Relief efforts through United Nations in Somalia (UNOSOM) were inadequate.
  Relief ships and aircraft were looted of their supplies. Armed groups extorted cash payments from UN and non-government organizations (NGO), hijacked NGO vehicles, and robbed NGO employees. Anarchy and death, either due to starvation or criminal violence, were the order of the day. The United Nations Security Council approved Resolution 794 on December 3, 1992.  It authorized a multinational peace enforcement mission as part of a major international humanitarian intervention effort to provide security for delivering relief supplies.  It was to be a very robust operation to force the Somali warlords to stop their criminal acts, and allow the rest of the world to feed the starving.  Military forces were to be assembled into the United Task Force Somalia (UNITAF), under United States command.  In short order, an Australian contingent, based upon 1st Battalion, the Royal Australian Regiment, with armored personnel carrier support, was task organized for Operation RESTORE HOPE.
  The ADF portion was designated Operation SOLACE. As the semi-official history notes,


The unanswered question was whether the UN, representing the ideals of


international cooperation and humanitarianism, could intervene in Somalia

successfully and restore the flow of humanitarian aid to those most in need,

facilitating political reconciliation and a restoration of law and order.

UNOSOM failed this test.  UNITAF was to put it right to the extent it could, in the limited time it had.

 RESTORE HOPE would require special training before deploying.  It would require nontraditional responses to forthcoming challenges.  More than ever before, ADF lawyers played key roles.  Lawyers within the Defence Force Legal Services addressed legal issues relating to RESTORE HOPE, such as rules of engagement and applicability of the law of armed conflict to peace operations.
   At the unit level, Captain Bruce Oswald was recognized by the semi-official history for providing “the most effective and important training sessions … [on] Rules of Engagement (ROE), Orders for Opening Fire (OFOF), and the [1949] Geneva Conventions….”
  Continuing, the semi-official history notes:

Many of the infantrymen and cavalrymen of 1 RAR Group were thinking

in terms of conventional operations and envisaged fighting groups of

Somali clansmen mounted on … [armored vehicles], images that dominated

media coverage over the past weeks.

Oswald, with [Lieutenant Colonel Drew] Hurley’s [Commanding Officer,

1 RAR Group] encouragement, set out to change the temperament of

members of 1 RAR Group.  Fortunately, … [Captain Oswald] had been

training soldiers in the … [Operational Deployment Force] in the

application of ROE and OFOF on exercises throughout 1992.  He 

emphasized the more complex nature of forthcoming operations and the

legal responsibility to use deadly force only when threatened.  Oswald

spoke in terms that were easily understood by the soldiers.  He illustrated

his teaching points by conducting a number of demonstrations showing

hypothetical incidents that might occur in Somalia, and followed up the

demonstrations by facilitating discussion about what had gone on.

The African continent had seen Australian Army forces before, as they passed through Egypt en route to Gallipoli and France in World War I, joined in the Allied North African campaign of 1942-1943, and passed through again en route to Greece, Europe, and elsewhere at other times in World War II.  It is unlikely any of those forces – usually a division or larger – saw much need for a military lawyer accompanying them.  Despite an Australian Government limit on the maximum number of personnel to deploy on Operation SOLACE, a military lawyer was deemed an essential member of the Australian contingent.  This was evidence not only of the political sensitivity of the mission, but also the degree to which a military lawyer had come to be regarded as an indispensable member of the command group.  

Assigned to the Australian contingent was Major Michael J. Kelly.  Major Kelly was to play an invaluable role in the deployment, and in thinking in post-mission advancement of the potential role of the law of armed conflict.
  

Arriving in Mogadishu on January 20, 1993, the 1 RAR proceeded to its mission to create a secure environment for the distribution of humanitarian aid in the Baidoa Humanitarian Relief Sector during its seventeen-week tour of duty.  It identified four simultaneous tasks: (a) to protect the battalion’s base; (b) to create a secure environment in the Baidoa metropolitan area to protect humanitarian operations; (c) maintain sufficient presence in the countryside of the Baidoa Sector to deter anyone contemplating interfering with humanitarian aid; and (d) close protection of food convoys and other humanitarian activities in the countryside.

Time does not permit the re-telling of the ADF success in accomplishing its mission.  It has been told elsewhere.
  What is distinctive, and relevant to this presentation, is the way in which the battalion commander pursued his mission.  In part, it was accomplished with basic military operations, such as intense foot patrolling day and night.  This was complimented by an aggressive weapons confiscation program, intelligence collection, and fire discipline when responding to a threat.  It was a mission accomplished free of incidents of murder and torture of Somali citizens that plagued Belgian, Italian and Canadian forces during RESTORE HOPE.
  Again, a major ADF contribution to the law of armed conflict has been to lead by example.

As the semi-official history reports, within a few days the Australian battalion commander found that “In a land ruled by the gun, … [he] effectively became the military governor of the city of Baidoa and the surrounding area.”
  It was in this de facto role that Major Kelly stepped up in a pro-active manner for which ADF lawyers have come to be known.

The UN agenda for nation building called for the establishment of local Somali police forces.  Another important part was the re-establishment of a judicial and penal system, supported by a Somali police force.  While arguably not within the UNITAF mission, staff at Headquarters UNITAF supported these restoration objectives if UNITAF efforts were to have any lasting effect.  The semi-official history acknowledges that:

Within [Headquarters Australian Force Somalia], the strongest 

advocate for Australian involvement in setting up a police force

 and restoring judicial and penal systems was Major Mick Kelly….

 [Major] Kelly took a personal and professional interest in

 contributing to the development of policy in … [Headquarters]

 UNITAF’s Judge Advocate’s Branch…. He … convince[d] [the

UNITAF Staff Judge Advocate] that the Baidoa Sector was the

place to start setting up the Auxiliary Security Force (ASF) and re-

establishing a penal and judicial system as a precursor and model

for the re-establishment of these systems in the other Humanitarian

Relief Sectors of southern Somalia.  As a result of Kelly’s advocacy,

The 1 RAR Group received this unforeseen additional task on top of

its security operations.  The Baidoa Sector was to become the test-bed

for Kelly’s model for the establishment of the ASF, and a judicial and

penal system.
  

 Again, time does not permit telling of the trials, tribulations, or ultimate (if relative) success of Major Kelly’s and Australian Force Somalia’s efforts in this regard.
  There also are qualifications.  Not all agreed that these efforts were part of the UNITAF mission, that much could be expected within the very small UNITAF mission time frame, that the effort was a success, that it was worth the effort, or that the Baidoa model necessarily would work elsewhere.
   Nonetheless these efforts are representative of the ADF’s forward leaning, pro-active effort to make effective use of international law and diplomacy.  

Operation SOLACE was replaced by UNOSOM II, and ASF departed Somalia beginning May 10, 1993.  The highly unstable situation that existed in Mogadishu through UNITAF operations intensified, with tragic consequences graphically portrayed in the book and movie Blackhawk Down, currently playing in Australia.
  While these subsequent events are beyond the scope of my presentation, they serve to acknowledge the very difficult environment in which Australian Forces Somalia and others performed their UNITAF missions.  The failure of UNOSOM II is attributable to others, and should not detract in any way from the success Australian Forces Somalia enjoyed in Operation SOLACE.

Post-Somalia


Following his outstanding efforts in Somalia, Major Kelly undertook a year as a Defence Fellow to pursue the arguments he offered during Operation SOLACE.
  These were published in his 1997 book, Peace Operations: Tackling the Military and Policy Changes. 


Major Kelly’s thesis is that when international peace operations occur in a failed State, the military forces become an Occupying Power legally obligated to adhere to the law of belligerent occupation and, in particular, the Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949.
 


I would be less than candid if I did not say that Major Kelly’s argument has met with disagreement.
  Military forces are contributed by governments voluntarily to provide relief where the host government cannot care for its citizens, and/or has ceased to exist, as was the case in Somalia.  Had UNITAF been an occupying force, it could have been legally responsible for the health, welfare, and safety of the Somali people.  Under the law of occupation, a commander who fails to discharge these responsibilities may be criminally liable for acts of commission or omission. This could have a chilling effect on voluntary contributions of military forces to peace operations such as RESTORE HOPE, and to non-government organization contributions, as some of the latter have expressed to me, due to NGO concern about military control of their efforts.


I do not wish to belabor this disagreement, as it is one more of form rather than substance.  As another participant in Operation RESTORE HOPE observed, “The U.S. and Australian contingents may have had different legal interpretations on the application of the law of occupation, but this made no practical difference in terms of performance in the field.”
  Indeed, I believe that there is general agreement that the Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949, provides a useful template for military forces engaged in a peace operation.  Mick Kelly’s efforts have lead the way in placing flesh on the bare bones of this template. 

East Timor

Just as operations in East Timor are a work in progress, so, too, is my assessment of ADF efforts there.  To say they were outstanding would be an understatement.  I also believe it appropriate to acknowledge their Kiwi partners, as the two forces maintained the long and distinguished ANZAC tradition.  However, I have deferred completion of this section due to time constraints, and my desire to benefit from yesterday’s presentations. 


East Timor is an operation still in progress.  Reports remain sparse, so I am erring on the side of caution by limiting my remarks.


I do not believe it is necessary to dwell on events leading up to the current operations, as I suspect they are all too familiar to those assembled.  However, some background is necessary.


On May 5, 1999, the Indonesian Government announced that a popular vote would be taken to determine if East Timor would accept special autonomy within Indonesia rather than independence.  On August 30, 1999, despite threats by the Indonesian Armed Forces (TNI) and Indonesian Police, seventy-eight per cent of registered voters rejected autonomy. The results were announced by Ian Martin, the head of the United Nations Assistance Office – East Timor (UNAMET), on September 4th.  Indonesian retribution was swift.  The local population fled to the hills as the pro-autonomy minority, with the complicity of the TNI and Indonesian Police, engaged in a rampage of sacking, looting, destruction, assault, rape and murder.  Their actions threatened not only the local population but foreign nationals, including UNAMET members and Australian and other diplomatic personnel.


Australian operations in East Timor began with a noncombatant evacuation of media and expatriate UNAMET personnel on September 6th, followed shortly thereafter by East Timorese UN staff and their families, Australian nationals, and about 2,000 displaced persons who had sought refuge in or around the UNAMET compound.  Among those evacuated was Bishop Carlos Belo of Dili, who in 1996 with Jose Ramos Horta were awarded the Nobel Peace Prize for their work in highlighting East Timor’s struggle.


The noncombatant evacuation was followed by Operation WARDEN, the proposed ADF participation in an international peacekeeping force in East Timor.  On September 15th, the UN Security Council passed Resolution 1264, authorizing what was to become International Force – East Timor (INTERFET) to take all necessary actions to restore peace and security in East Timor, and to protect and secure UNAMET in its tasks. The resolution also authorized INTERFET to facilitate humanitarian assistance. Australian Major General Peter Cosgrove was appointed Commander INTERFET. INTERFET was the largest deployment of Australian forces since World War II.  Australia contributed the majority of forces of the twenty-two nations participating.  INTERFET forces began arriving in Dili on September 20, 1999.
  


The East Timor operation planned four phases.  The first two were to secure safe preconditions for lodgment, followed by rapid lodgment.  The third phase intended to establish a secure environment in Dili, thence throughout East Timor.  The final phase would be a transition from INTERFET to a UN peace operation.
 


As was the case in describing ADF operations in Somalia, it is not possible to provide a summary that does justice to ADF efforts in East Timor.  Major General Cosgrove passed control of future operations to General Jaime de Los Santos, Commander United Nations Transition Assistance – East Timor (UNTAET) on February 23, 2000.
 

Other duties as assigned


Although ADF operations in Somalia and East Timor are the past decade’s high points, ADF lawyers have advanced the law of armed conflict in “other duties as assigned.” A brief summary of a few includes:


Work in support of the International Committee of the Red Cross. Four Australian Army lawyers and one former RAN Lawyer have been seconded to the International Committee of the Red Cross (ICRC) to assist it in law of armed conflict dissemination.  ADF contributions were solicited by the ICRC, as it wanted a military delegate from a reputable but also non-controversial country; contributions from NATO nations, for example, might have been deemed controversial due not only to NATO’s historic mission but also owing to its operations in the Balkans through much of the past ten years.  The service of these officers was throughout the Balkans, as well as in Poland, Hungary, Slovenia, the Czech Republic, Slovakia, and South Africa.  One officer, Lieutenant Colonel Paul Muggleton, conducted around fifty law of armed conflict courses and workshops in these countries during his ICRC secondment from February 1995 to October 1998.  While it is difficult to determine the degree of success of his efforts, it is representative of the contribution made through the ICRC by ADF lawyers.
  


Legal Conferences.  ADF lawyers represented Australia in international conferences on the law of war,
 actively participated as members of the Australian delegation to multilateral negotiations,
 and hosted legal conferences in which the law of armed conflict was a key topic.


Law of War Manuals (ABCANZUS).  As previously noted, the United Kingdom and United States have engaged in substantial re-writing and updating of their respective law of war manuals over the past few years.  Believing that these efforts could benefit from review of drafts by others, an informal working group of military lawyers from Australia, Great Britain, Canada, New Zealand and the United States – resulting in the acronym ABCANZUS -- met on occasion in the United Kingdom and the United States to review and comment on draft texts.  As the author of the draft U.S. Joint Services Law of War Manual, and a participant in these meetings, I can state unequivocally that the contributions of the ADF lawyers and those of the other nations has been invaluable.

Summary.  As my remarks indicate, the ADF contribution to the law of armed conflict has been multi-faceted and forward leaning.  The contribution of Australian military forces and their commanders has been through leading by example, providing well-trained, well-led, highly disciplined units to perform a variety of challenging missions in a changing world.  ADF lawyers have been pro-active in their support for their commanders and the missions assigned.  These are standards to be emulated by all. 

�  Special Assistant to The Judge Advocate General of the Army, Pentagon, Washington, D.C.  Remarks offered to The Defence Legal Service International Law Program Conference 2002, Pushing the Envelope: The Australian Defence Force Contribution to International Law, Asia Pacific Centre for Military Law, Law School, University of Melbourne, Australia, February 22, 2002. The remarks contained herein are the personal views of the author, and do not necessarily reflect the official position of the United States Department of Defense.





� Australian Defence Forces define law of armed conflict as “a subset of international law.  It is that law which governs nations when they are engaged in armed conflict…. [It] is synonymous with the Law of War.” Royal Australian Air Force, DI(AF) AAP 1003, OPERATIONS LAW FOR RAAF COMMANDERS (1994), 2.  Similarly, the United States defines the law of war as “That part of international law that regulates the conduct of armed hostilities.  Also called the law of armed conflict.”  Department of Defense, Joint Pub 1-02, DEPARTMENT OF DEFENSE DICTIONARY OF MILITARY AND ASSOCIATED TERMS (1998), 257. 





� In defining international law, the RAAF states that “While it defies precise definition, international law is equally applicable to individuals despite the fact that it governs relations between states.  In international law the term ‘states’ refers to nations which are accepted as part of the international community.”  OPERATIONS LAW FOR RAAF COMMANDERS, id, 2.





�  What often is cited as the first multilateral law of war treaty, the St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grams Weight of December 11, 1868, was in fact more of an arms control agreement rather than a law of war treaty. 





The First Hague Peace Conference met from May 18 to July 29, 1899, and produced the Convention (I) for the Peaceful Adjustment of International Differences; the Convention (II) Regarding the Laws and Customs of War on Land and its Annexed Regulations Respecting the Laws and Customs of War on Land; the Convention (III) for the Adaptation to Maritime Warfare of the Principles of the Geneva Convention of August 22, 1864; a Declaration (I) to Prohibit the Launching of Projectiles and Explosives from Balloons or by Other Similar New Methods; a Declaration (II) to Prohibit the Use of Projectiles, the Only Object of Which is the Diffusion of Asphyxiating or Deleterious Gases; and a Declaration (III) to Prohibit the Use of Bullets Which Expand or Flatten Easily in the Human Body.  James Brown Scott, ed., TEXTS OF THE PEACE CONFERENCES AT THE HAGUE, 1899 AND 1907 (1908), and Arthur Eyffinger, THE 1899 HAGUE PEACE CONFERENCE (1999), 433. 





�  The Second Hague Peace Conference met from June 15 to October 18, 1907.  It produced no less than thirteen conventions and one declaration.  Scott, id.  





�  26 UST 571, T.I.A.S. 8061, 94 LNTS 65.





�  Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field of July 27, 1929, L.N.T.S. 118, pp. 303-341, No. 2733, and Geneva Convention Relative to the Treatment of Prisoners of War of July 27, 1929, L.N.T.S. 118, pp. 343-411, No. 2734. 





� The Diplomatic Conference met from April 21 to August 12, 1949, and produced Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of August 12, 1949, Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Geneva Convention (III) Relative to the Treatment of Prisoners of War, and Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War.





� Protocol I Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection of Victims in International Armed Conflict, and Protocol II Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection of Victims in Internal Armed Conflict. 





� Twenty-six governments participated in the First Hague Peace Conference.  Forty-four were present at the Second Hague Peace Conference, while sixty-three attended the 1949 Diplomatic Conference.  In contrast, representatives of 126 governments attended the first session of the Diplomatic Conference (1974); 121, the second (1975); 106, the third (1976); and 109, the fourth (1977).  Eleven representatives of national liberation movements were present as observers at some or all of the sessions. 


� Resolution 22(IV), Follow-Up Regarding Prohibition or Restriction of Use of Certain Conventional Weapons, Schindler & Toman, id., 729-730.





� 1342 UNTS 137. Its popular name is the UN Conventional Weapons Convention, or UNCCW.  Protocol I prohibits any weapon the primary effect of which is to injure by fragments which in the body escape detection by x-rays.  Protocol II regulates use of land mines, booby traps and other devices.  Protocol III regulates the use of incendiary weapons.


�  In reading about the Japanese break out from the Number 12 Prisoner of War Camp at Cowra, New South Wales, on 5 August 1944, for example, responsibility lay with the 22nd Australian Garrison Battalion, which administered the camp in accordance with the 1929 GPW.  See generally Hugh Clarke, ESCAPE TO DEATH: THE JAPANESE BREAK-OUT AT COWRA, 1944 (1994).





� 26 UST 583, T.I.A.S. 8062, 1015 UNTS 163.





� 31 UST 333, TIAS 9614.





� 249 UNTS 240.  Neither Australia nor the United States are a State Party to this convention.


� ICRC, CONFERENCE OF GOVERNMENT EXPERTS ON THE USE OF CERTAIN CONVENTIONAL WEAPONS (LUCERNE, SEPTEMBER 24 – OCTOBER 18, 1974), REPORT  (Geneva, 1975), and CONFERENCE OF GOVERNMENT EXPERTS ON THE USE OF CERTAIN CONVENTIONAL WEAPONS (SECOND SESSION – LUGANO, JANUARY 28 – FEBRUARY 26, 1976), REPORT (Geneva, 1976).


 


� W. T. Sherman, MEMOIRS OF GENERAL WILLIAM TECUMSEH SHERMAN BY HIMSELF II, 397 (1890) (emphasis supplied).





�  The negotiation history of Article 82 is contained in M. Bothe, K. Partsch, and W. Solf, NEW RULES FOR VICTIMS OF ARMED CONFLICTS 498-501 (1982). 


�  D.P. O’Connell, International Law and Contemporary Operations, XLIV Brit. Y.B. Int. L. 19, 23 (1970).  The late, highly respected Nuremberg prosecutor and Professor G.I.A.D. Draper, commenting in 1988, expressed amazement regarding plans to have judge advocates serving as low as the army division, declaring: “[this] is something quite new for us.  We never had that number of service lawyers in … [World War II].  It never went below the level of a corps; most of them were at army level….” Comments on Military Manuals, Proceedings of an International Colloquium at Bad Homburg, June 17-19, 1988, in M. Meyer and H. McCoubrey, eds., REFLECTIONS ON LAW AND ARMED CONFLICTS: THE SELECTED WORKS ON THE LAWS OF WAR BY THE LATE PROFESSOR COLONEL G.I.A.D. DRAPER, OBE 120 (1998).  





�  F. de Mulinen, 





�  James Brown Scott, ed., THE HAGUE PEACE CONFERENCES OF 1899 AND 1907 (1909), p. 528. 





�  See, for example, MANUAL FOR MILITARY LAW (London: War Office, 1914), Chapter XIV, The Laws and Usages of War on Land; and RULES OF LAND WARFARE (Washington: War Department, 1914).   Each was preceded and undoubtedly aided by James Maloney Spaight’s WAR RIGHTS ON LAND (London, 1911).  Current manuals for the United Kingdom and United States are THE LAW OF WAR ON LAND, BEING PART III OF THE MANUAL OF MILITARY LAW (1958), and U.S. Army Field Manual 27-10, THE LAW OF LAND WARFARE (1956), respectively.  U.S. Navy law of war manuals began with its draft INSTRUCIONS FOR THE NAVY OF THE UNITED STATES GOVERNING MARITIME AND SERIAL WARFARE (May 1941).  Its current manual is NWP 1-14M, THE COMMANDER’S HANDBOOK ON THE LAW OF NAVAL OPERATIONS (October 1995).  An annotated supplement was published in November 1997.  The U.S. Air Force, which became an independent service in 1948, published its first and only manual, Air Force Pamphlet 110-31, INTERNATIONAL LAW – THE CONDUCT OF ARMED CONFLICT AND AIR OPERATIONS, in 1976.  Although the Royal Air Force (R.A.F.) has not published a separate manual, its was aided by Spaight’s excellent AIR POWER AND WAR RIGHTS, published privately in 1924, in a second edition in 1933, and a third edition in 1947.  Spaight, an employee of the R.A.F., published an official classified supplement to AIR POWER AND WAR RIGHTS entitled INTERNATIONAL LAW OF THE AIR, 1939-1945, shortly after the end of World War II; PRO AIR 41/5.  The United Kingdom and United States have new, substantially more comprehensive manuals in progress.  their preparation has benefited from a collaborative effort between the two nations.  As will be shown, U.S. manual preparation also was aided by advice and assistance from military legal experts from Australia, Canada, New Zealand, Denmark and Israel.





	Preparation of a law of war manual or military regulations for conduct in armed conflict preceded the treaty requirements stated in the 1899 Hague II and 1907 Hague IV.  The first known example is U.S. Army General Orders No. 100 of April 24, 1863, prepared by Dr. Francis Lieber, hereinafter referred to as “the Lieber Code.”    





� OPERATIONS LAW FOR RAAF COMMANDERS, supra n. 2; Australian Defence Force Publication 37, LAW OF ARMED CONFLICT (August 1996); and ABRI 5179, INTERNATIONAL LAW (1999), the latter a Royal Australian Navy publication.





� Examples in the author’s library include Lieutenant Colonel C. I. Ode, THE LAWS OF WAR (Lagos, n.d.);  Federal Republic of Germany, Federal Ministry of Defense, HUMANITARIAN LAW IN ARMED CONFLICTS MANUAL (August 1992); and France, Ministère de la Défense, MANUEL DE DROIT DES CONFLITS ARMÉS (Paris, n.d.), along with draft/interim manuals from New Zealand and Canada.





�  The High Contracting Parties undertake, in time of peace as in time of war, to disseminate the text of the present Convention as widely as possible in their respective countries and, in particular, to include the study thereof in their programs of military and, if possible, civil instruction, so that the principles thereof may become known to all their armed forces and to the entire population.





      Any military or other authorities, who in time of war assume responsibilities in respect of prisoners of war, must possess the text of the Convention and be specially instructed as to its provisions.





� Article 47, Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (GWS); Article 48, Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (GWS (Sea)); Article 144, Convention Relative to the Protection of Civilian Persons in Time of War (GC); Article 83, Additional Protocol I; and Article 19, Additional Protocol II.


 


� Article 83.


 


�  One example can be offered from the build-up to the 1991 Coalition effort to liberate Kuwait.  The various coalition members met to discuss a number of issues, one of which was how to handle captured Iraqi soldiers.  The U.S. representative stated that they would be treated as prisoners of war in accordance with the 1949 Geneva Convention Relative to the Treatment of Prisoners of War (GPW).  A senior official from another Coalition partner said that would not be possible, as his country was not a party to it.  The U.S. representative diplomatically informed him that his country had been a party to the GPW since 1955.





�  Article 36, Additional Protocol I, requires that “In the study, development, acquisition or adoption of a new weapon, means or method of warfare, a High Contracting Party is under an obligation to determine whether its employment would, in some or all circumstances, be prohibited by this Protocol or by any other rule of international law applicable to the High Contracting Party.”  The United States has had such a program since 1974; see Department of Defense Instruction 5000.2 (October 23, 2000), Subject: Defense Acquisition, paragraph 4.7.3.1.3.  The Australian regulation is _________________.


�  “Crimes in Hostilities,” MARINE CORPS GAZETTE  (September 1976), p. 34. 





�  The consistency between following the law of war and military effectiveness was noted in the official DoD report to the Congress on the Persian Gulf War.  Commenting on the violations of the law of war by Iraqi forces, the report states:





	It is important to note that, with the possible exception of the Coalition’s need to


	direct considerable effort toward the hunt for Iraqi Scud missiles, no Iraqi action


	leading to or resulting in a violation of the law of war gained Iraq any military


	advantage.  This “negative gain from negative actions” in essence reinforces the


	validity of the law of war.





U.S. DEPARTMENT OF DEFENSE, FINAL REPORT TO CONGRESS: CONDUCT OF THE PERSIAN GULF WAR (April 1992), Appendix O, “The Role of the Law of War, p. 624.


     


�  The worst instance was the well-known massacre of innocent civilians by a U.S. Army unit at My Lai on March 16, 1968. The official account is U.S. Department of the Army, REPORT ON THE DEPARTMENT OF THE ARMY REVIEW OF THE PRELIMINARY INVESTIGATIONS INTO THE MY LAI INCIDENT (Washington, 1970).  The best account of the My Lai massacre and its subsequent investigation is Lieutenant General W. Peers, USA, THE MY LAI INQUIRY (1979).  The Marine Corps experienced smaller scale, but equally serious offenses that it investigated and brought to trial.  See Lieutenant Colonel G. Solis, MARINES AND MILITARY LAW IN VIETNAM: TRIAL BY FIRE  (1989), and that same author’s SON THANG: AN AMERICAN WAR CRIME (1997).  Army actions have been reported as well, if not in as great detail.  See Major General G. Prugh, USA, LAW AT WAR: VIETNAM 1964-1973 (1975), chapter IV, and Colonel F. Borch, USA, JUDGE ADVOCATES IN COMBAT: ARMY LAWYERS IN MILITARY OPERATIONS FROM VIETNAM TO HAITI (2001), chapter 1.  For a critical analysis of U.S. law of war compliance in Vietnam, see G. Lewy, AMERICA IN VIETNAM (1979), chapters 9 and 10.





	Enforcement of the law of war through the military justice process and, where necessary and possible, prosecution of war crimes committed by enemy personnel, is important.  As the Australian contribution to the latter has occurred both in military and civilian courts, it has not been included in this presentation.  For an excellent summary, see G. Triggs, Australia’s War Crimes Trials: All Pity Choked, in T. McCormack and G. Simpson, eds., THE LAW OF WAR CRIMES: NATIONAL AND INTERNATIONAL APPROACHES (1997), 123-149. 





�  For the early focus, see, for example, Colonel W. Reed, USAF, “Teaching the Law of War in the Military,” 16 A.F. JAG Law Rev. 70 (1970); L. Green, “The Role of Legal Advisers in the Armed Forces,” 7 Israel Yearbook on Human Rights 154 (1977); G. Draper, “Role of Legal Advisers in Armed Forces,” 202 International Review of the Red Cross 6 (1978); and Parks, supra n. 30, and “Law of War Training in the Navy and Marine Corps,” Proceedings of  the U.S. Naval Institute (December 1977), p. 26.  This may be attributed in part to Article 82 of Additional Protocol I, which provides for military legal advisers.  However, it may be a case of the chicken and the egg as to which came first, the idea for an increased role for legal advisers or the Additional Protocol I provision.





	The ADF defines operations law as “that domestic and international law associated with planning and execution of military operations in peacetime or during hostilities.  It includes but is not limited to … [law of armed conflict], air law, law of the sea, anti- and counter-terrorist activities, overseas procurement, discipline, pre-deployment preparation, deployment, status of forces agreement, operations against hostile forces, aid to the civil power and civil affairs operations.”  OPERATIONS LAW FOR RAAF COMMANDERS, supra n. 2, 1.  


 


	The U.S. uses the term operational law, which it defines as Operational law is defined by the United States as “That body of law and policy dealing with planning and executing the deployment and employment of U.S. forces in both peacetime and combat military operations.  By its nature, it transcends traditional military disciplines and incorporates relevant aspects of international law [including the law of war], criminal law, administrative law, contract law, and fiscal law.  Its function is to enable the judge advocate to provide informed legal advice to the commander, thus contributing to the overall success of the mission.”  International and Operational Law Department, The Judge Advocate General’s School, U.S. Army, Department Mission Briefing (2001). 








� E-mail from Colonel Kasey Warner, USA (Ret.), January 31, 2002.  After a long and distinguished military career, including service as the Staff Judge Advocate for the United States Special Operations Command, Colonel Warner retired in November 2001 to become the United States Attorney for the Southern District of West Virginia.





�  E-mail from Brigadier Rolfe, January 16, 2002.  Brigadier Rolfe became Director of Army Legal Services in 1986, and Director General of Defence Force Legal Services in 1990, a position he held until retirement in 1992.  





�  E-mail from Brigadier Rolfe, January 14, 2002.  These conclusions are based in part on personal observations.  I met then-Captain Rolfe in 1976 while serving as the U.S. Marine Corps Representative to The Judge Advocate General’s School, U.S. Army (TJAGSA).  As a Churchill Fellow, Major Rolfe visited TJAGSA as part of his examination of the application of military law in Canada, the United Kingdom, and the United States.  This earlier study in all likelihood was of value in his subsequent efforts, described above.





�   In chronological order, they are (after Brigadier Rolfe):


								Graduate 


	Rank at time of course and name				  Course 		Years		





	Lieutenant Colonel (later Colonel) John A. Harvey		      33		1984/1985


	Lieutenant Colonel (later Colonel) Peter M. Boyd		      35                   1986/1987


	Lieutenant Colonel (later Colonel) Geoffrey Bradd		      37                   1988/1989


	Lieutenant Colonel Andrew (Drew) H. Braban		      39                   1990/1991


	Commander (later Captain) Helen E. Marks, RAN                          40		1991/1992


	Lieutenant Colonel (later Colonel) Ian D. Westwood		      41		1992/1993


	Major (currently Lieutenant Colonel Roy H. Abbott		      43		1994/1995 





      Lieutenant Colonel Abbott became the first international student to be awarded a specialty endorsement (his in international and operational law) by writing a thesis (entitled “Common Rules of Engagement for the Armies of the United States and Australia: A Proposal Stranded on the High Ground.”)    	


	


�  In chronological order, they are:





	Rank/Name								Years





	Wing Commander (later Group Captain) Peter Birtles				1981/1982


	Wing Commander (later Group Captain) John Payne				1983


	Wing Commander (later Air Commodore) Geoff Skillen			1984/1985


	Squadron Leader (later Group Captain) Alan Hemingway			1986/1987


	Flight Lieutenant (later Squadron Leader) John Brotchie			1988/1989


	Squadron Leader (later Wing Commander) Alan Wise			1990/1991


	Squadron Leader (later Group Captain) Simon Harvey			1992/1993


	Squadron Leader (later Wing Commander) Paul Cronan			1994/1995


	Squadron Leader (later Wing Commander) Linda Griffiths			1996/1997


	Wing Commander (later Group Captain) Ric Cassagrande			1998/1999


	Squadron Leader Chris Hanna						2000/2001	


 


�  A U.S. Air Force judge advocate in turn serves in the U.S. Embassy in Canberra as a liaison with the Australian Department of Defence, and to respond to legal issues arising in conjunction with U.S. military basing and training, or with respect to U.S. military personnel visiting Australia on other official visits or on leave. 


�  E-mail from Colonel Thomas Tudor, USAF, February 12, 2002.


�  E-mail from Major General Moorman, February 8, 2002.





�  UNOSOM forces had deployed as a result of an earlier UN Security Council Resolution.  They played a minor role during the UNITAF operations, described infra, acting essentially as observers and coordinators of UN efforts. F. Lorenz, Law and Anarchy in Somalia, PARAMETERS XXIII,4 (Winter 1993-94), 27-41. Lieutenant Colonel Garth Cartledge provided legal support to the ADF UNOSOM deployment (over a period of eighteen months) from Land Headquarters, Victoria Barracks.  Other than as mentioned above, Lieutenant Colonel Cartledge also conducted the legal training for all Australian Army troops deployed to UN deployments (such as UN Transitional Authority in Cambodia, UN Mine Clearance Training Team in Pakistan, Multi-National Force and Observers in the Sinai, and UNOSOM) from January 1992 to June 1994. 





�  Operation RESTORE HOPE was the United States designation. UNITAF was the military element of RESTORE HOPE.  Other nations contributing forces included Belgium, France, Pakistan, Italy, Canada, and the United States.  The principal sources for this section are B. Breen, A LITTLE BIT OF HOPE – AUSTRALIA FORCE SOMALIA (1998), M. Kelly, PEACE OPERATIONS: TACKLING THE MILITARY LEGAL AND POLICY CHANGES (1997), and R. Lorenz, supra n. 40.





� Id., p. 13.





�  See G. Cartledge, Legal Constraints on Military Personnel Deployed on Peacekeeping Operations, in H. Durham and T. McCormack, eds.,  THE CHANGING FACE OF CONFLICT AND THE EFFICACY OF INTERNATIONAL HUMANITARIAN LAW  121-139 (1999).





� Breen, supra n. 41, at 55.  





� Id, 55-56.





�  Lieutenant Colonel Garth Cartledge, recognized in footnote 40, provided supporting legal advice at Land Force Headquarters, the headquarters commanding the Australian contingent deployed for UNITAF, while continuing to provide legal advice for the separate UNOSOM I deployment. 





�  Breen, supra n. 41, 67-68.


�  Breen, id. 





�  Reference to these is made in Kelly, supra n. 41, at 7-39; Kelly, Legitimacy and the Public Security Function, in R. Oakley, M. Dziedzic, and E. Goldberg, eds., POLICING THE NEW WORLD DISORDER: PEACE OPERATIONS AND PUBLIC SECURITY 415 (1998); Kelly, Responsibility for Public Security in Peace Operations, in H. Durham and T. McCormack, eds., THE CHANGING FACE OF CONFLICT AND THE EFFICACY OF INTERNATIONAL HUMANITARIAN LAW 161-162 (1999); and G. Cartledge, supra n. 43, at 136, n. 35.  As Mick Kelly notes, “Australian troops in Baidoa had the unpleasant task of reporting the actions of some members of another UNITAF unit who were seen mistreating Somali children …. These offenders were … court-martialled,” entering guilty pleas.  Kelly, supra n. 41, at 7-39.    





�  Id., 88. 





�  Id., 209.





�  For a summary, see Breen, id., 189-223.   





�  Interview with Colonel F. M. Lorenz, USMC (Ret.), January 28, 2002.  Colonel Lorenz was the Staff Judge Advocate for the First Marine Expeditionary Force; see in general Lorenz, supra n. 40. See also Breen, id., 348-349.  The battalion commander offered these comments:


	


	It would be overly simplistic to say that the reintroduction of the police was am


	unqualified success, but despite the setbacks of some organizational and personnel


	problems, and a great deal of difficulty in getting the UN to fund the project, the


	re-appearance of the police on the streets of Baidoa and other surrounding villages


	contributed significantly to Operation SOLACE.





	… [The setting up of the judicial system] was the initiative of the Staff Judge


	Advocate, HQ UNITAF, but in this instance the energy and determination of the


	Legal Officer, HQ AFS [Major Mick Kelly] ensured that the proposal became a


	reality in the Baidoa HRS.  The Court House was rebuilt, copies of the Somali


	Penal Code located, and judges and lawyers encouraged to participate … the


	efforts mated … Western values and logic do not necessarily hold sway, with


	frustration often accompanying effort.  Nonetheless, the judicial system did


	re-emerge and began functioning in Baidoa in April 1993.





	Breen, id., 348-349. 


�  M. Bowden, BLACKHAWK DOWN (1999).  See also Breen, supra n. 41, 315-321, and Lorenz, supra n. 40, 36-38. 





�  For an assessment of UNOSOM II, see Kelly, supra n. 41, chapter nine. 





�  E-mail from Lieutenant Colonel Mike Kelly, February 7, 2002. 





�  75 UNTS 287-417. As Major Kelly explained,





	The basis for the legal assessment was simple.  There was no government in Somalia. The


	force had not been ‘invited’ into the country or deployed pursuant to a treaty or agreement.


	Both UNITAF as a whole and the individual national contingents had occupied a clearly


	distinguishable area and discrete areas of responsibility.  In the case of the Australian


	Battalion Group the … [Humanitarian Relief Sector] boundaries were clearly defined by


	HQ UNITAF … relating roughly to the old provincial boundaries.  Within this assigned


	territory and the UNITAF Area of Operations as a whole there was no question that there


	was any force able or prepared to challenge the authority of UNITAF or to  exert authority


	themselves, even in the absence of UNITAF.  The force was capable of exercising control


	and … in fact staked out clear areas of authority that are traditionally exercised by the


	sovereign.  This seemed clearly to be the partial occupation of the territory of one High


	Contracting Party by another … within the meaning of article 2 of the Fourth Convention.





	Kelly, supra n. 41, 8-6.  Major (now Lieutenant Colonel) Kelly proffered the same argument in  Oakley, Dziedzic, and Goldberg, supra n. 49, 399-431, and Responsibility for Public Security in Peace Operations, in H. Durham and T. McCormack, eds., THE CHANGING FACE OF CONFLICT AND THE EFFICACY OF INTERNATIONAL HUMANITARIAN LAW (1999), 141-172.  





	Mick Kelly’s thesis is the latest in scholarly contributions to operational law by ADF lawyers.  The first ADF lawyer to become a Defence Fellow was Lieutenant Colonel Garth Cartledge.  His LL.M. thesis (Sydney University, 1992, First Class Honors), “The Soldiers’ Dilemma: When to Use Force in Australia,” was published by the Australian Government Publishing Service in 1992.  It became a standard reference and training material source. 





�  Lorenz, supra n. 40, 35; Cartledge, supra n. 43, at 128, note 17; Lorenz, Response: The U.S. Perspective of Operation RESTORE HOPE, in Oakley, Dziedzic, and Goldberg, id., 433-435; and W. Sharp, JUS PACIARII (     ).    





�  These concerns were expressed to Major Kelly in a meeting with the author and John H. McNeill, Senior Deputy General Counsel, U.S. Department of Defense, December 28, 1994 (personal knowledge of author). 





�  Lorenz, supra n. 55, at 435. 


�  This portion is drawn primarily from B. Breen, MISSION ACCOMPLISHED: EAST TIMOR, THE AUSTRALIAN DEFENCE FORCE PARTICIPATION IN THE INTERNATIONAL FORCES EAST TIMOR (INTERFET) (2000).  I am deeply indebted to Ms. Diane Breen, wife of Bob Breen, for her extraordinary efforts in ensuring this book reached me in the United States while her husband was away on assignment.  





� Id., iv, 5, 7, 11, 13, 21, .  Of 9,908 troops deployed at INTERFET’s peak, 5,490 were Australian.  In the initial phase, ships, aircraft and/or troops were provided by Australia, New Zealand, Canada, United Kingdom and the United States; Breen, id., p. 24.





�  Id., 23.





�  Id., 185.





� E-mail from Lieutenant Colonel Muggleton, January 22, 2002.  Australians who served ICRC secondments are Colonel Peter Boyd, Lieutenant Colonel Mike Kelly, Lieutenant Colonel Muggleton, Major Bruce Oswald, all Australian Army, and Michael Carrell, a former RAN lawyer.  





�  For example, Brigadier Bill Rolfe represented Australia at an ICRC-hosted round table of experts that considered the legal and policy implications of the use of blinding laser weapons and consideration of possible legal regulation, Geneva, April 9-11, 1991, and at the Conference of Experts on the Use of the Environment as a Tool of Conventional Warfare hosted by the Government of Canada and the Secretary General of the United Nations, July 9-12, 1991, that considered whether or not the Persian Gulf War experience necessitated new laws of war to protect the environment.  Major Bruce Oswald represented Australia at an ICRC-hosted Meeting of Experts on Weapons Reviews and its SIrUS Project at Jongny sur Vevey, Switzerland, January 29-31, 2001, offering a presentation on the ADF legal review program in compliance with Article 36, 1977 Additional Protocol I. (Personal knowledge of author.)





�  Lieutenant Colonel Garth Cartledge and Group Captain Alan Hemingway served as members of the Australian delegation to the First Review Conference of the 1980 United Nations Conventional Weapons Convention, held in Geneva and Vienna, between 1994 and 1996.  ___ served as a member of the Australian delegation to international conferences in Oslo and Ottawa leading to the Ottawa Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction of September 18, 1997, while ___ served in the same capacity for the international conference that promulgated the Rome Statute of the International Criminal Court of July 17, 1998.  Group Captain Ric Casagrande served as a member of the Australian delegation to the Diplomatic Conference hosted by The Netherlands March 14-26, 1999, that promulgated the Second Protocol to the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict.  Group Captain Casagrande also serves on the Australian delegation to the Second Review Conference of the 1980 United Nations Conventional Weapons Convention, currently meeting. (Personal knowledge of author.)





�  In 1998 and 2001, Lieutenant Colonel Roy Abbott, Command Judge Advocate, Land Command, hosted international legal conferences at Randwick Barracks, Sydney, for ADF forces, to discuss current operational law issues.  (Personal knowledge of author.)
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