MILITARY INTERVENTION IN STATES FRAGMENTED BY MULTICULTURAL CONFLICT

Failing states promise to become a familiar facet of international life. They will necessarily exact heavy tolls on their own people and on all countries. Even if the international community were to continue its current ad hoc approach, it would find itself facing mounting costs - for peacekeeping troops, humanitarian aid and coping with refugees. The real challenge to UN members is to address the problem directly, by creating a conceptual and juridical basis for dealing with failed states as a special category, and by forming institutions to succour them. The international community needs a cost-effective way to respond to growing national instability and human misery.
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Introduction

The relationship between the topic of military intervention in States fragmented by multicultural conflict and federalism is probably the least obvious of any of the topics under consideration in the current conference.  That does not mean that the connection is tenuous.  On the contrary, there are a number of federal issues which arise here.  It is simply the case that they may not be as immediately apparent as with other topics under consideration.  

It should be acknowledged that when the international community takes collective decisions on whether to intervene militarily within States, it usually does so in a manner akin to federal decision making.  Although the UN itself often bears the brunt of criticism about, for example, perceived failures to intervene in crises quickly enough or about the inadequacy of a particular military deployment, the reality is that the UN is subject to the political will of its member States.  The organisation itself is utterly dependant upon the willingness of member States to commit troops, finances and military equipment and support to a particular deployment.  In this sense, UN decision-making is heavily decentralised and subject to the same vagaries and benefits of federal decision-making.

The Federal model of governance also finds resonance in the manner in which many internal conflicts must be stabilised and managed in the transition from conflict to peace. In Bosnia-Herzegovina, Kosovo and Somalia, for example, internal groupings that are distinguishable by one means or another have been engaged in such brutal violence that the first priority is some kind of separation. This separation on peace operations will often become the subject of, or be emphasised by, administrative demarcations. 

The peace operation administrative separation in the case of Bosnia-Herzegovina and Kosovo not only closely resembled a Federal model in the constitutional sense but in these cases evolved into some form of Federal solution as a final form of political entity. The international community desires that this construct will be lightly drawn and that resettlement, inter-mixture and inter-relation will be fostered across the boundaries. The reality is that the strong elements in these communities at present see, or would like to see, these boundaries as defensive walls of total separation, closer in nature to, or in fact, sovereign statehood.  In Somalia the concept of using a Federal model by creating semi-autonomous provinces containing the separated major clan groups was seen by some Somalis as the answer to the problem of reassembling some type of viable political entity. 

The positive aspect of this type of solution is that it tends to prolong the period of peace following conflict. The negative aspect is that it also has the tendency to reinforce division and the sense of irreconcilable “otherness”. The merits of the former tend to outweigh the demerits of the latter as the longer the period of peace the better the chance of gradually reconstructing some form of dialogue which in the longer term may reach the desired level of civility and inter-relation.

In any event, when there is international intervention in such situations and the priority is to stop the killing, administrative solutions will be based on this urgent need and will be characterised by their interim nature. The main concern for these interim administrations will be establishing the legitimacy of their right of initiative in defeating violence and achieving this victory in practical terms. The battle for legitimacy is essential to maintain local and international support as well as the support of the domestic communities of the troop contributing nations. This explains why the legal framework for administrative action is so critical. In this context then, we look to the challenge of crafting the overall framework.

A discussion of the role and responsibility of the international community to intervene militarily in fragmented societies is a multi-dimensional one. It involves debate over the moral and legal right or obligation to ‘do something’ about a situation that usually involves human suffering on a large and unconscionable scale, the financial ability or commitment required and the administrative and social complexities of implementation. A major area of legal discourse in recent times concerns the legitimacy of humanitarian intervention,
 whether under the auspices of the UN or on a unilateral basis. The existence or otherwise of a legal ‘right’ of humanitarian intervention in the absence of UN Security Council authorisation has been discussed at length – particularly since the NATO intervention in Kosovo.  It is clearly unsatisfactory for the decision-making of the Security Council to be obstructed by the narrow political interests of one of the five permanent members of the Council – particularly in the face of gross violations of human rights and where the political will exists among the remainder of the Security Council members to act.  At the same time, it is also unacceptable to extend a carte blanche to any State (or group of States) to intervene military in the internal affairs of another State on any pretext.  The temptation to misuse the purported justification to cloak aggression will be real indeed.  If there is to be an emerging ‘right’ to intervene militarily on humanitarian grounds without Security Council approval, the criteria for a valid exercise of this ‘right’ will need to be agreed and clearly articulated.

Given the extent of the attention paid to the discussion of the scope of the right of humanitarian intervention, we do not intend to focus on that aspect of the problem in this paper.  It is sufficient for our present purposes to note that there would appear to be a reasonable consensus that the UN Security Council has the authority to mandate humanitarian interventions and that there have been, and will continue to be, crises warranting intervention resulting in international action.  It is our intention to focus on the issues consequent upon the execution of such interventions.  From this perspective a discussion of the legal role and responsibility of the international community for dealing with fragmented societies revolves around the provision of appropriate frameworks and resources.  There are two main approaches to the issue:

Establish a regime that might be available under general treaty/ customary law; or 

Establish a regime that is UN centred, either under the auspices of a new or existing institution or as laid down in a more comprehensive, case specific, Security Council resolution framework. 

When we talk of the role and responsibility of the international community in fragmented States we really mean how far the international community can and should go in intruding on the sovereignty of the State – traditionally considered the inviolable province of that State.  A legitimate military intervention on humanitarian grounds in a failed State situation can involve a minimalist provision of some aspects of governance, such as basic public and external security to ensure the delivery of humanitarian relief, or the provision of the entire apparatus of governance.  The dilemmas involved in selecting the most appropriate level of assistance are compounded by the fact that the military and NGOs are usually on the ground well before civil administrative elements are able to assume any governance functions.  The intervention then involves two distinct phases: the immediate actions of the military and the NGOs to secure the environment and avert a humanitarian catastrophe followed by the civil administrative assumption of interim functions and the identification of broader functions that remain to be addressed.  The crucial dimension to these two phases is transition.  This includes transition from military/NGO primacy to international civil administration and then transition from international civil administration to sovereign control by the emergent indigenous authorities.  In achieving the second transition, crucial issues will emerge as to how to produce a polity and constitutional framework that will match the social/economic and physical landscape.  The resulting solutions will, by definition, be different in each case.  The constant, however, should be a fundamental legitimacy underpinning both the international as well as the national succession, particularly in the key areas of constitutional and criminal law. 

The second of these two transitional phases, from a humanitarian focus on securing the environment to prevent further atrocity to the institution of interim administrative authority and the consequent decisions about institutional structures and procedures will be the focus of discussions in the sub-theme entitled ‘Nation Building and Constitution Making’.  Our focus is upon the application of a legal framework governing the initial military deployment and the role of the military before the transition to interim administrative authority.

The Search for a Legal Framework

The Australian military approach both in Somalia and in East Timor in the initial transitional phase of military intervention has been to rely upon the provisions of the Fourth Geneva Convention of 1949 to provide an interim reference for establishing a basis for administrative action, including the temporary administration of justice. This Convention is well suited to such situations as it is designed to provide, in effect, for an ad interim sovereignty over a civilian population, while leaving as far as possible the fundamental laws and institutions of the temporarily occupied State intact. In Somalia this was exercised to the extent of rehabilitating and facilitating the re-establishment of local indigenous governance in a particular area of operations.
 In East Timor the policy was employed to provide, under the broad and necessarily vague mandate of Security Council Resolution 1264, for the full responsibility of temporary governance throughout the territory during the INTERFET phase.
 This approach has been taken due to the lack of a clear legal framework for such situations. 

The search for a framework for international action is compelled by a number of factors. States are reluctant to be bound by the laws of military occupation in terms of the obligations imposed by the law and the political opprobrium that is perceived to attach to the label ‘occupying power’. The law of occupation is an interim framework and there may be a need for a much longer term administrative framework that is more in tune with an environment in which armed conflict is no longer taking place. As the context for these interventions is removed from interstate conflict and involves the complexities of internal conflict resolution, such situations may be viewed as requiring a ‘tailor made’ regime. What then should the framework be?

The options for a legal framework for interim and longer term administration that will be considered here will include: 

Reliance on the laws of occupation as guidelines without recourse to a legal debate over de jure application; 

Inclusion of the laws of occupation as the point of reference for specific peace operations by their adoption in the Security Council resolution creating or authorising an operation; 

Amendment of the Fourth Geneva Convention; 

Development of an entirely new convention dealing specifically with military intervention in failed State situations; 

Reliance on the evolution of custom through state practice; 

Revitalisation of the UN Trusteeship Council to manage collapsed States having at its disposal similar rights to those available under the laws of occupation as an ad interim sovereign; 

Creation of a new UN mechanism which could be designated as a ‘conservatorship’ or ‘stewardship’ to be raised on an ad hoc basis; 

Utilisation of a detailed Security Council resolution framework for each particular mission, either in the body of, as an annex to, or adopted by, the resolution; and

Assumption of sovereign functions within a formal agreement framework if the possibility exists of dealing with local agents.

These options will be considered from the perspectives of practicality, appropriateness (legal and moral), political acceptability, the implications for a viable international law regime and the impact that the possible range of operational circumstances may have in practice on these alternatives. This treatment is not intended to be comprehensive, as this would be beyond the scope of the paper, but to illustrate the need for a more considered approach to this issue by the international community. 

Treaty and Customary Law Options

The Law of Occupation as Guidelines
The inevitable bureaucratic rush to respond to humanitarian crises often precludes a full and deliberate consideration of the appropriateness or otherwise of the proposed actions under international law. Suggestions that a particular international law regime is appropriate will often meet with scepticism and a reluctance to unambiguously adopt the regime for fear of possible ramifications which are not yet comprehensively considered.  There may also often be a reticence to risk being held strictly to account under clear, ‘black letter’ international law provisions and so restrict liberty of action. The labels ‘occupying power’ or ‘neo-colonialism’ carry with them sensitivities which are associated with images of the Nazi occupations of World War II, the Afro-Asian colonial experience or the international ignominy attached to Israel’s management of its occupied territories. One approach then is to simply avoid the discussion of de jure application of the law of occupation by stating that, as a matter of public policy, a military force or an operation will rely on the laws of occupation as guidelines to the extent that they are relevant or appropriate. This was the approach taken by Australia during the INTERFET phase of operations in East Timor from 20 September 1999 – 23 February 2000.


Denying the application of the law of occupation, or stating that the law will be applied only as a matter of policy, can promote an argument that international human rights law is the appropriate international legal regime.
 It is not intended here to debate the application of human rights law versus international humanitarian law. It is sufficient to make the point that the lex specialis takes precedence over the lex generalis, so that whenever the laws of occupation apply de jure they will exclude the operation of the international human rights regime.
 In the exigent circumstances of the initial phase of intervention where military operations are paramount and civil administration is yet to form, it is more appropriate that a humanitarian law regime apply. We are, of course, considering a collapsed State scenario where the normal machinery of interaction between State and citizen has disintegrated or was, in fact, an instrument of human rights abuse in the first place. Those who would deny the application of humanitarian law in such situations may find they are bound by an even more demanding human rights law framework which provides for the rights of the administered but no guidelines or framework for the administrator.

Treaty Amendment/Generation

Amendments could be made to the Fourth Convention to clarify the extent of its application and affirming in clear terms that peace operations, including those that are UN commanded, are governed by it. New provisions could also be introduced to specifically address peace operations scenarios. One element of reform that would be timely, given the gradual decline of the acceptance of the use of the death penalty internationally, would be to open to the discretion of the occupying power the ability to ignore, override or delete such punishment provisions from the local law for at least the duration of the military occupation. The Fourth Geneva Convention could be amended to include a delineation of what, if any, aspects of the international human rights regime should apply in peace operations and indeed in conventional armed conflict occupations. In this respect, clear statements of derogation circumstances should be set out. Following from this the Protecting Power regime could be modified to provide for a mandatory arrangement utilising a new neutral institution such as a UN Ombudsman who could, perhaps, share some of the protecting power responsibilities with the ICRC.
 An alternative to amending the Fourth Convention could be the creation of an entirely new convention designed specifically for peace operations. 


The major problem with either amendment of the Fourth Convention or the creation of a new convention is that mobilising the international community for such an effort would be extremely difficult. While the negotiation of the Anti-Personnel Land Mines Convention
 (APL Convention) demonstrated that it may be possible to generate new treaties much more rapidly than previously experienced, it is unlikely that the same level of political and popular enthusiasm could be generated for a new law of occupation convention.
 Certainly clear treaty expression of such a legal regime would provide the best framework on which to rely given the binding force and certainty that could be attained. 

Custom and State Practice

The alternative to these more pro-active solutions is to adopt the passive, evolutionary approach. Such an approach allows the law to evolve by observation of State practice in peace operations situations. The problem with such an approach is that there are insufficient peace operations to date to be able to draw firm and, at least relatively uncontroversial, legal principles. This approach would also leave a great deal open to opinion and uncertainty, particularly in determining clear opinio juris.
 State practice outside of treaty regimes is at best useful only in identifying the broadest principles relating to major issues such as national self-defence and the use of force.
 It would hardly be able to provide the proper basis for situations where a systematic and extensive framework is necessary to address the maintenance or restoration of order in a collapsed State scenario, particularly in relation to issues such as detention and the administration of due legal process.

UN Institutional Options

Security Council Resolutions
One prospect that has materialised since the termination of the Cold War is the greater use of Security Council (SC) authority under Article 25 of the UN Charter. While there has been a greater recourse to SC resolutions for a broadening array of peace operations, the resolutions themselves have tended to be rather limited documents establishing broad mandates for missions but often posing more questions than they have answered.
 Given the binding nature of a SC resolution, as a type of lex societatis
 on members of the UN, the possibility exists to extend the simple broad mandate approach to one that endorses or promulgates more prescriptive guidelines for aspects of an operation that require this. UNSC Resolutions could state, for example, that ‘the Fourth Geneva Convention will be applied as a matter of policy and guidance where appropriate by all UN or UN authorised forces in their dealings with the civilian populations in their area of operations resulting from the absence of a recognised State authority’.  An alternative approach for the UNSC could be to actually lay a purpose designed set of provisions in, or annexed to, the resolution. There have also been calls to create a standard UN Criminal Code that could be used in collapsed State scenarios.
  Such a code could be endorsed through SC Resolutions. The problems with such an approach include issues of retrospectivity and fairness as well as respect for local law and custom and the rehabilitation of local capacity. Formulating a standard code would also prove quite difficult in melding different legal traditions and approaches. The idea of a standard code has been rejected by the legal office of the UN for these very reasons.


Endorsement by UNSC Resolution of the application of the Fourth Convention as policy in the military phase of administration is possible given the preparedness of the UNSC to endorse other overarching documents such as the Paris Accords for Cambodia and the Dayton Accord for Bosnia. The problems that may arise with this option, however, reflect the limitations of the UNSC itself - the potential for politicisation and the whims of the Permanent Five.
 UNSC endorsement may no longer be necessary in any case given the possible interpretation of the Secretary General’s Bulletin on the Application of the Law of Armed Conflict to UN Forces.
 Under the Bulletin, the principles of International Humanitarian Law are to be applied by UN forces as far as relevant to an operation.

Administrative Functions Assumed by Agreement 

With regard to the international civil administration phase of an intervention, it is noteworthy that, since the inception of the UN, there have been proposals for, and occasions during which, UN administration of territory has occurred by agreement. It was once assumed that there would never be any other situation in which a UN administration of territory might occur.
 Agreement would be either a means of settling a dispute between conflicting States or to facilitate a post-colonial transition. It was not envisaged that agreement may have to be with internally conflicting parties. This occurred in relation to the UNTAC operations in Cambodia, relying on the Paris Accords,
 and the IFOR/SFOR operations in Bosnia, based on the Dayton Agreement.
 Another interesting example of non-Trusteeship Council UN administration occurred in West New Guinea (to become West Irian or Irian Jaya) which was not based on SC action but instead involved the initiative of the General Assembly (GA), from 1962-1963.
 While the Paris Accord set out wide-ranging powers for a UN administration to run Cambodia on behalf of a Supreme National Council (SNC), the Dayton Accords provided for significant intrusions on aspects of sovereignty without assuming a comprehensive administrative role for the international community in Bosnia. As the West Irian experience was the first instance of the UN assuming the administration of territory not under the auspices of the Trusteeship Council it is instructive to look at the framework in that case.


After a lengthy dispute between the Netherlands and Indonesia over the territory of West New Guinea, an agreement was concluded on 15 August 1962.
 The Agreement provided for the temporary transfer of administration of the territory to a United Nations Temporary Executive Authority (UNTEA), established by and under the authority of the UN Secretary-General, to be assisted by a security force (UNSF). Sovereignty of the territory was to pass to Indonesia subject, by implication, to a plebiscite that was to be held by 1969.
 In the interim the UN was to assume extensive sovereign functions over the territory and tasked in particular with the maintenance of law and order. A UN Administrator acceptable to the parties was to be appointed with full authority under the direction of the UN Secretary General with the UN flag to be flown during the period of administration.
  The UNSF was to supplement the Papuan police in maintaining law and order. Interestingly, even Indonesian forces present in the territory were to come under the authority of the Administrator.
 In fact the UNSF was intended to be exclusively an internal security force. The distinction to be made here is that this was not a force assisting a State apparatus to maintain internal order but a security force supporting a subsidiary organ of the UN - which was the status of UNTEA.
 To conduct the administration UNTEA was authorised to employ, as part of its apparatus, former Dutch, Papuan and Indonesian personnel with the requirement that as many Papuans as possible be brought into administrative and technical positions.
 UNTEA had the power to amend existing, and promulgate new, laws within the spirit and framework of the agreement. Existing laws that were consistent with the agreement were otherwise to remain in effect.
 The rights of the inhabitants were set out in terms of basic human rights guarantees as were arrangements to ensure that the transfer to Indonesia was in accord with the self-determination and will of the Papuans.
 The provisions of the Convention on the Privileges and Immunities of the United Nations were recognised as applying to all UN personnel and property.
 The agreement was to enter into force with its adoption by resolution of the General Assembly.


Here was an example of a non-Trusteeship Council administration of territory. The essential ingredient, however, was that the administration was handed over to the UN by agreement of two powers where the actual sovereignty of the territory was still in dispute. What was the basis on which this approach was used? There were two aspects to this issue. What was the authority of the General Assembly to establish the operation and what was the authority of the Secretary General to accept the responsibility and carry out the task? There was no real challenge or debate about these issues at the time, nor was the constitutional basis set out in the General Assembly resolution or the Agreement between the parties, so the search for an answer lies in an examination of the UN Charter. It appears that the authority for the approach was based on Article 98 of the UN Charter.
 This Article allows for functions to be entrusted to the SG by the organs of the UN. These functions would also be exercised in accordance with the SGs powers, provided for in Article 97, as the Chief Administrator of the Organisation which has as its primary function the maintenance of international peace.
 Another basis for the action would be Article 14 which allows the General Assembly to "recommend measures for the peaceful adjustment of any situation, regardless of origin, which it deems likely to impair the general welfare or friendly relations among nations", this being subject to the prohibition on the General Assembly dealing with any matter which is being dealt with by the Security Council, contained in Article 12. It has been clearly established by the ICJ that the General Assembly does have the authority to initiate peace operations with the consent of the government on whose territory it is to be stationed.
 The substantial limitation on the General Assembly is that it cannot authorise enforcement, or Chapter VII, type operations which are exclusively the preserve of the SC. As the collapsed State scenario is often one where there is either no State authority with which the General Assembly or SG can come to an agreement and/or the deployment is a Chapter VII action, the use of an UNTEA type mechanism would have to be effected through the SC. The SC would do this as a measure taken to ensure international peace and security, in terms of the expanded concept of that power in recent years to include internal conflicts.
 Laying out the authority of a UN transitional administration in a document similar to that employed for UNTEA would be the best approach to take, perhaps supplemented with interim regulations where necessary. Particular problems likely to be encountered would relate mainly to achieving a framework and employing interim regulations that were suitable for the municipal legal tradition and culture. Other issues could be the transition to domestic control and how actions taken under the interim framework would carry over.


Other versions of the assumption of administrative responsibility by agreement have been the UN authorities established in Kosovo (UNMIK) and East Timor (UNTAET). Neither agreement specifies any detail of the administration or creates a framework for them. The details of the administration were left to be included in regulations promulgated by the UN administrations themselves on the basis of the implementation of the Security Council mandates under Chapter VII of the Charter. The difference between the two examples is that UNMIK seeks to return Kosovo as a province to Yugoslav sovereignty and must therefore eventually reconcile their actions with Yugoslav domestic and Constitutional law
 while UNTAET seeks to establish an independent State and therefore is presented only with the issue of transition to a new State polity and succession.
 UNTAET is the more interesting example of the two, for the purposes of this paper, due to the total assumption of sovereign functions by a UN administration, pending a lengthy process to create an indigenous, legitimised polity. It also had to contend with an almost total absence of local administrative capability as all the functionaries had been either Indonesian or pro-integrationist who fled after the referendum on autonomy in Sep. 1999. This process involved establishing local administrative capabilities at the same time as actually administering, registering an electorate and political parties/candidates, conducting an election, creating a constitutional assembly which drafted a constitution and then became the national Legislative Assembly, conducted a presidential election and transferred independence on 20 May 02.
 Given the scope of the task the mission has proven to date to have been very successful with the main area of difficulty being the administration of justice.


The UNTAET mission involved the careful balancing of many sensitivities and challenges, which increased as the operation matured and progress was made.  This, at various times, involved reconciling and dealing with the threats, mandates, roles, and interests of UNTAET civil administration, the East Timorese political actors, popular expectations and conditions, the Peace Keeping Force, the international Civilian Police (CIVPOL), the Human Rights Office, UNHCR, UNTAET Justice Department including the Office of the General Prosecutor and its Serious Crimes Investigation Unit, the emerging East Timorese Police Service, the emerging East Timorese Defence Force, the Indonesian Government, the West Timorese based TNI and their Commander in Denpasar, MAJGEN Da Costa, the militia and refugees in West Timor. Added to this were the ponderous problems of budget, reconstruction and planning for an economically sustainable future.

It is interesting to note the provisions under UNTAET Regulation No. 1999/1 of 27 Nov 99 concerning the applicable law in east Timor. These state that: 

3.1
Until replaced by UNTAET regulations or subsequent legislation of democratically established institutions of East Timor, the laws applied in East Timor prior to 25 October 1999 shall apply in East Timor insofar as they do not conflict with the standards referred to in section 2,
 the fulfilment of the mandate given to UNTAET under United Nations Security Council resolution 1272 (1999), or the present or any other regulation and directive issued by the Transitional Administrator. 

3.2
Without prejudice to the review of other legislation, the following laws, which do not comply with the standards referred to in section 2 and 3 of the present regulation, as well as any subsequent amendments to these laws and their administrative regulations, shall no longer be applied in East Timor: 

Law on Anti-Subversion; Law on Social Organizations; Law on National Security; Law on National Protection and Defence; Law on Mobilization and Demobilization; Law on Defence and Security.

3.3 Capital punishment is abolished. 

Through these provisions the UNTAET administration drew on the existing body of Indonesian law. This was not without controversy given that only one country had recognised Indonesian sovereignty over East Timor while the UN and the remainder of the international community never had. Indonesian criminal law is based on its Dutch colonial predecessor which shared the Napoleonic heritage of the Portuguese Criminal Code. After 25 years of Indonesian rule it was logical that the Indonesian Code be relied upon given the local familiarity with it and the excising of some of the political laws which had been utilised for repression. This local criminal law was supplemented by a Regulation on Transitional Rules of Criminal Procedure to ensure fairness in accord with fundamental international human rights standards.
 UNTAET was provided with the ability to promulgate laws and the SRSG/Transitional Administrator was empowered to issue Directives.
 One problem which emerged was the attitude to the Regulations exhibited by the SRSG. This was illustrated in the deployment of the East Timorese Defence Force (FDTL) in the period leading up to the elections on 30 Aug 01. Under UNTAET/REG/2001/1 of 31 January 2001, as amended by UNTAET/REG/2001/9 of 29 June 2001, the FDTL was prohibited from being mobilized or utilized in matters linked to internal public order, police issues or social conflicts. The SRSG indicated his desire to deploy over 200 FDTL personnel to assist with security for the election and to boost their public profile and their acceptance by the indigenous community. The PKF strenuously objected to this approach as it violated the Regulation; would send conflicting messages to the FDTL, and to the local population, about the role of the FDTL; could not be logistically sustained and would interrupt FDTL training. Ultimately 66 FDTL personnel were deployed on civil assistance tasks compatible with the Regulation and which achieved the intention of the SRSG. This example, however, points to the need for personnel in key positions to understand the critical importance of the promotion of the Rule of Law and other concepts which are critical to the efficacy of such missions.


The administrative framework for East Timor was adequate for the task from a juridical perspective with the main difficulty arising in the administration of justice which still remains an ad hoc solution and suffers from a serious delay in marshalling the requisite human and financial resources.
  The current approach to the administration of justice in East Timor also results in significantly variable aspects of quality and approach, which ideally ought to be neutralised through a professional cadre under an organised response mechanism. There certainly is a growing number of personnel with experience in performing these functions but it has to be said that, in the UNTAET experience, the energy of a few compensated for the inactivity, apathy or incompetence of the many. The efforts of the second DSRSG, Mr Dennis McNamara, to remedy these deficiencies demonstrates, however, that one determined and insightful individual in a key position can achieve a great deal, even with limited resources. It is stressed, however, that these are criticisms of detail in a broadly successful mission to date.
 The Brahimi Report on Peace Operations makes many constructive suggestions which relate directly to this ‘professionalisation of response’ issue and will assist greatly if implemented effectively.

The Trusteeship Council
The possibility also exists to revitalise and utilise the Trusteeship Council given its past record of successfully bringing administered territories to independence. This suggestion has been raised, for example, as a means of resolving self-determination disputes:

For central governments under political siege or embroiled in bloody civil wars, the Trusteeship Council would be a way out of a seemingly unsolvable dilemma. There would be a procedure and a means by which to address a self-determination claim. The trusteeship system could save untold numbers of lives from humanitarian crises and avoid the devastation of civil war - tragedies that ultimately can imperil the very existence of a ruling government.

There have also been calls for use of trusteeship mechanisms for collapsed state scenarios, such as Somalia.
 Yehezkel Dror, for example, suggested that:

Where societies are disintegrating or evil rulers engage in crimes against humanity, more drastic measures are required. In such circumstances, the United Nations should impose a trusteeship regime, approved by a special majority vote of the Security Council or the General Assembly, without veto rights. Trusteeship regimes should last for a maximum of two years, unless renewed by special majority vote of both the Security Council and the General Assembly. Such radical steps, subject to other safeguards including judicial review by a global court, are necessary to protect individuals and humanity against the aberrant behaviour endemic during a period of global transformation.


The problems with such an approach are numerous. In relation to the resolution of self-determination disputes, many governments are unlikely to accept a role for a revitalised Trusteeship Council when those same governments have a vested interest in preventing the independence of territories currently under their own sovereign control.  Where a civil war continues to the point of collapse of a central government there is a real difficulty in identifying who has the authority to make such an arrangement. Warring factions are inevitably reluctant to relinquish hard fought advantage over rivals - as was demonstrated by the violence with which Aideed opposed UN initiatives in Somalia. Once a State has reached the point of collapse, there are no means by which the Trusteeship system under the UN Charter can be used:  Articles 75 and 77 of the UN Charter require that territories be administered under this system only when an individual agreement between a sovereign authority and the UN has been arranged.
 The Charter emphasises the existence of an agreement as a necessary pre-condition for the activation of the Trusteeship system:

...the Charter places greater emphasis (than the League of Nations Covenant on Mandates) on the agreement stage and makes the conclusion of these agreements appear to be a voluntary matter subject to moral compulsion than was implied in the Covenant.


This emphasis on agreement reflects the prevailing view in 1945 that the trusteeship system should not be part of the regime of collective enforcement under Chapter VII of the UN Charter. The agreements by which territories would be placed under trusteeship would be treaties between sovereign, independent States and the UN and, by implication, excluding any arrangement with local factions which did not carry the recognised authority of a State.
 A further complication arises pursuant to the exclusion in Article 78 - that the system will not apply to territories which have become members of the UN.
 One final problem with any attempt to revitalise the Trusteeship Council is the association of the Council with the political and historical context of the de-colonisation process.
 Any attempt to amend the UN Charter to permit the extension of the original role of the Trusteeship Council would be subject to the predictable allegations of ‘neo-colonialism’ and would be unlikely to gain the necessary two-thirds majority in the General Assembly, let alone to escape the use of the veto by one or more of the P5 in the Security Council. This was in fact the concern voiced by Mr Kofi Annan in his former capacity as the Under-Secretary General for Peacekeeping Operations, when considering a trusteeship for Somalia in 1993.
 The proposal was raised more recently in relation to Rwanda and Burundi along with other possibilities - all of which were subjected to the similar objection of ‘benevolent colonialism’.
 From a purely practical point of view, however, it would be far more sensible to make the necessary reforms to enable the idle framework of the Trusteeship Council to be put to use than to have to construct a new institutional regime.

A New UN Mechanism
Given the legal and political impediments to the revitalisation of the Trusteeship Council, an alternative proposal is for the creation of an entirely new mechanism specifically designed to deal with collapsed states. Jarat Chopra, for example, has raised this possibility on the basis of the de facto circumstances in which the UN, and operations authorised by it, often find themselves in contemporary peace operations:

The UN cannot remain aloof from its relationship to territory and local population, over which it may have claimed jurisdiction, and therefore must recognise its role in the exercise of executive political authority. It may have to fulfil this role independently in anarchical conditions, or jointly with an existing regime. Even in the latter case, if the UN is to ensure accountability effectively, it needs an independent political decision-making capability, as well as law and order institutions at its disposal. In both cases reliance on local authority structures, either coherent and oppressive or fragmented and probably non-existent, and at the same time attempting to reconstitute a new authority, prevents the achievement of this objective.


Chopra claims the UN must establish a centre of gravity in such situations claiming jurisdiction over the entire territory of such peace operations, deploying throughout if possible. A direct relationship with the population should be established to build leaderships that will eventually assume responsibility for reconstituting authority and institutions.
 This is an argument for a move away from a concept of UN intervention as diplomacy-based in the collapsed state context, to an all-pervasive political framework, using an international mandate to give effect to local self-determination and to break the nexus of oppressive ‘malevolent institutions’.
 Chopra points to failed administrative efforts by the UN in Cambodia and Somalia to illustrate how, without this conceptual approach, a peace operation can become dysfunctional. He talks of the error of relying on, rather than challenging, prejudicial local structures. Being also sceptical of the current UN organisational frameworks to come to grips with such tasks, he argues for the establishment of a new UN ‘interim executive body’ to operate as a joint authority which would combine legitimacy with effectiveness.

When dealing with the potential ‘neo-colonialism’ allegation Chopra states:



Peace-maintenance is not some colonial enterprise. While there are generic principles that can be learnt regarding the administration of territory and population from any model of governance, the purpose and behaviour of peace-maintenance is the opposite of colonialism. Colonial domination is a unilateral enterprise; a joint authority is a collectively accountable body. While a colonial power draws resources from a colony, an international authority directs resources into a nation. A colonial power plays the role of master and the colonised that of servant. But in peace-maintenance, the international authority is the servant of both an international and locally supported rule of law and order. The goal of peace-maintenance is not imposition of an alien system, or a preconceived style of operation functioning in a social vacuum. The intention of a local international authority is precisely to create a flexible decision-making capability that can respond to local needs with political, anthropological and sociological sensitivity.


Regardless of the merits of the logic of Chopra’s argument, there will still be a political and ‘perception’ battle to be won for implementation of the proposal.
 Given the increasing occurrence of the peace-building circumstances that Chopra refers to, the proposal may be worth fighting for. The legal basis for such a mechanism would rely upon expanded concepts of humanitarian intervention and the broader definition of a breach of international peace and security that have been applied in the course of recent UNSC decision making. It is also doubtful, in the worst case scenarios of collapsed States, that any legal entity that could be called a ‘State’ actually exists.
  In such circumstances, it is preferable that ad interim sovereignty, in trust for the local population post-conflict, be exercised by a dedicated multilateral organization than on the ad hoc basis that currently prevails. 


Chopra envisages the UN political directorate he advocates having the capacity to play four key roles (although not necessarily all of those roles in one operation):  governorship - the UN assumes full responsibility for government (obviously in the worst case scenarios of total breakdown) either on its own or by appointing a single power or group of powers to exercise the function under the authority of some UN mechanism to assure accountability;  control - the UN deploys through existing State instrumentalities, overseeing the conduct of civil administration and possessing the power to take corrective action where necessary;  partnership - where resources and structures may be reasonably adequate but there is a transition process required, from a totalitarian regime to democracy for example, so that there would be a ‘UN authority-in-trust’ that would act as a partner of local authority but be ‘first among equals’ having ‘the final say’ in the transition period;  and assistance - where there is disarray in administrative functions and the ‘trust authority’ provides ‘an overall coherence and international standard for the development of government structures’, the idea being that flaws in the system would be corrected through this authority.
 


Chopra’s identification of different functions leads him to the logical conclusion that such activities would require effective means of governance to be available to the UN authority including, for example, ‘UN civilian police forces, an independent means of criminal prosecution and a criminal law developed for UN operations generally that takes account of human rights issues. These activities may only be possible in the context of a secure environment provided by UN military forces.’
 This would require a more robust civilian policing approach than has previously been undertaken where real powers of arrest and investigation were assigned. It would require the possibility, both legally and administratively, of establishing an independent means of administering justice including an interim criminal law code for UN use which he says would be ‘a simplified document which takes account of various legal systems and is likely to be limited in the first instance to blatant violations. Practice and application will create the larger body of law for this activity.’


Similar views are expressed by Gerald Helman and Steven Ratner who talk of the need for a UN ‘conservatorship’ mechanism.
 They argue that such a concept is compatible with the principle of sovereignty enshrined in the UN Charter because, ‘the purpose of conservatorship is to enable the state to resume responsibility for itself’.
 These authors argue that consent would be required from a ‘host state’ but concede that:


Whether that consent must be a formal invitation or simply the absence of opposition (emphasis added) would seem to depend upon the circumstances. The only exception to the principle ought to be rare situations involving major violations of human rights or the prospect of regional conflict where warring factions oppose international presence.


Helman and Ratner seem not to have considered the situation where there is no State authority to deal with at all. To implement this conservatorship mechanism they say the UN would have to introduce a set of criteria for determining whether a State qualified for such support based on the notion of a request from the State for conservatorship in the knowledge that dysfunctionality is imminent and voluntary surrender of temporary authority to the UN is in the longer term interests of the State.
 This would seem highly implausible. Helman and Ratner advocate the use of the Security Council, perhaps establishing a subgroup ‘not all of whose members need be on the council’
, as the appropriate UN organ to manage conservatorships under its own mandate with a budget approved by the General Assembly.


Thus the Security Council might set up a board of trustees for Somalia by resolution, specifying the terms of the plan, and appoint five countries (perhaps three from Africa on the recommendation of the Africa Group) as members.


To supplement such arrangements Helman and Ratner suggest the UN Secretariat develop a ‘management facility’ to administer and coordinate the conservatorship and provide relief.
  This would involve centralising various activities undertaken by separate UN organs and obtaining political acceptance of an institution that would be designed potentially to exercise government of all or part of the territory of member States - in certain cases without the consent of a State apparatus. Clearly this would take a major effort of international political will. Even if that level of support could be mustered, problems of using countries from the region could arise in relation to self-interest or antagonism. There have also been tremendous difficulties with internal UN management arising from the age old problem of ‘equitable geographical representation’ and the politicisation of personnel appointments rather than selection of staff on the basis of competence and efficiency that do not augur well for a new UN ‘management facility’.
   

Conclusion

Despite some of the practical obstacles to these proposals, the logic of Helman and Ratner's comments that head this chapter still rings true. There is a need to come up with a better institutional approach to collapsed States and this would be best achieved, from both a juridical and a practical perspective, under UN auspices. Certainly there will be significant impediments to achieving this, including political sensitivities and the difficulty in mobilising the will of member States. It is also not a subject likely to readily capture international public opinion for the application of pressure on the inter-governmental community to act. Similar difficulties would confront an attempt to construct a purpose designed convention. The negotiation of any new multilateral treaty would have to be undertaken consistently with the provisions of the UN Charter and the principles of sovereignty; although it is submitted that a supportive legal basis can be found in the expanded UN Security Council concept of the maintenance of international peace and security and the consequent authorisation of military interventions on humanitarian grounds during the course of the 1990s. 

A fundamental challenge confronting the international community, however, is the approach to be adopted in the absence of a principled solution.  No institutional framework yet exists to deal with the problems of ad interim sovereignty, and is not likely to for some time. An intervention into a collapsed state can take place in circumstances of extreme urgency and could occur at any time. This can happen, for example, where there is a genocide under way or otherwise massive violations of human rights. In such cases, whatever approach the international community adopts to the revival of the collapsed state, there is likely to be an interim period when the intervention forces are the only authority in country capable of exercising control and influencing subsequent developments. In the absence of any institutional alternative, it is submitted that the law of occupation provides the only framework available, unless the details of intervention are more fully addressed in the UN Security Council mandate. If the latter is to occur, the mandate ought to express exactly what the nature of the relationship with the population is from the point of view of the restoration and maintenance of order and then provide for either the application of the Fourth Geneva Convention and ancillary provisions as guidelines or a reasonably detailed, prepared model. If this approach is preferred, then work on preparing the model should begin as soon as possible. In the meantime the only framework upon which we can draw is that which currently exists in the form of the law of occupation. In the absence of any superseding framework there may be circumstances where this law will in fact apply de jure.

Professionalising the civilian administrative dimension, providing for ready reaction and adequate resources, having an effective approach to the administration of justice and a well considered plan for sustainable self-rule, both in economic and social/geographic terms, are the key issues still to be resolved as illustrated by the experiences of Bosnia, Kosovo and East Timor.  In some cases federalism will provide the best chance of a peace “circuit breaker” (such as in Bosnia and as was proposed by many Somalis for their country). In other environments the emphasis will be on transitional justice and reconciliation (East Timor). In either case there will need to be interim administrative frameworks and transfer to a legitimate indigenous authority.

The complexities of restoring and maintaining order in collapsed state interventions demand that something more than a broad and vaguely worded mandate is essential. One aspect of this issue that is certain is that the promotion of international law and the rule of law within states will not be served by the total absence of any standard or means of accountability for intervening forces. Setting unrealistic standards on the other hand could discourage the participation of states in such vital rescue operations and undermine the willingness to apply legal regimes. 
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