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Introduction

A Roundtable Discussion on Transitional Codes for Post Conflict Justice, hosted by the Asia-Pacific Centre for Military Law and the Institute for Comparative and International Law at Melbourne University, was held at Melbourne Law School on the 2nd of April 2004.  The purpose of the gathering was to gain input on the Transitional Codes, in particular from an Asia-Pacific regional perspective.  In attendance were a number of distinguished academics and practitioners and representatives from the Asia Pacific Centre for Military Law, the Institute for Comparative and International Law, the Asia Law Centre, the Australian Defence Forces, the Australian Federal Police and the International Association of Prosecutors. 

Background

The Transitional Codes for Post Conflict Criminal Justice Project was launched in 2001, as part of the larger multi-dimensional project on peacekeeping and the administration of justice sponsored by the United States Institute of Peace (USIP).  The project, run jointly between USIP and the Irish Centre for Human Rights, in cooperation with the Office of the High Commissioner for Human Rights, aims to create a package of annotated transitional codes - including a ‘Transitional Criminal Code’, ‘Transitional Code of Criminal Procedure’, ‘Transitional Detention Act’ and ‘Transitional Law Enforcement Powers Act’ - that may be used in the context of a post conflict situation.  The package of transitional codes aspires to the development of a cross-cultural model that builds upon a variety of the world’s legal systems, without manifesting a preference for one system or another.  In terms of their utility and potential for practical usage, the transitional codes provide an interim criminal law framework that can be modified as needed for post-conflict situations where there are substantial obstacles to identifying an appropriate or acceptable applicable law.   Additionally, the laws may be used as a tool kit from which individuals undertaking interim criminal law reform of existing law may draw upon to fill critical gaps in legislation or amend legislation.  The focus in this regard would be on legislation that is in violation of international standards or does not contain adequate measures to deal with the difficulty in restoring law and order in post-conflict environments.   In this way, the transitional codes will be a valuable point of reference for both national authorities and international peacekeeping missions.  After the initial 18 month drafting of the transitional codes that was conducted through a panel of international experts, a consultative process drawing upon the expertise of over 120 practitioners and scholars with first hand experience in, and knowledge of issue of post conflict ‘applicable law’, was embarked upon and continues to date.  It is expected that work on the codes will be completed by August 2004.
Discussion

Three key issues that were focussed upon in the course of the roundtable were:  

1. The appropriateness and utility of using transitional codes in a post conflict context;

2. Whether it was possible to create a cross-cultural and potentially universally applicable set of transitional criminal codes and laws; and 

3. How and in what context the transitional codes and laws such as those developed under the Transitional Codes project could be used in practice.

It was generally agreed by participants that the transitional codes developed by the United States Institute of Peace and the Irish Centre for Human Rights were an excellent reference tool in terms of enunciating best practice human rights standards.  Participants also agreed that the Transitional Codes would be a valuable point of reference for both local authorities and international peacekeeping missions in post conflict situations.

Concerns were, however, expressed by participants that so called ‘universal standards’ contained in the transitional codes could potentially be transplanted into indigenous societies that hold strong notions of cultural relativism.  Participants stated that peculiar to the Asia-Pacific Region is a steadfast adherence to notions of cultural relativism, and a deep-seated distrust of universal standards.  Also in the context of the Asia-Pacific region the need was stressed to acknowledge and take into account local informal justice mechanisms when assessing the potential utility of the Transitional Codes. 

Participants saw participation of the local populace in the use of the Transitional Codes as crucial.  Where local authorities are not consulted adequately and are not permitted to actively participate in the use of transitional laws, such laws may attract a veil of illegitimacy and cause further political or violent conflict in their application.  In order to ensure full and meaningful local involvement, it is paramount that the codes are translated into the local language, and the local law be translated into the language of international personnel.  

Key Recommendations

There were a number of valuable recommendations made by participants at the roundtable discussion.  The key recommendations were:

1. The transitional codes should not be employed in their totality but they may be an effective tool when used as supplementary provisions whilst exploring gaps in the pre-existing law.

2. There was an issue with the application of so-called ‘universal norms’ in the Asia-Pacific Region where strong notions of cultural relativism are held.  In light of this fact consultation on the potential application of the Transitional Codes in this region should be conducted, including further consultation with locals in key regional countries such as Indonesia. 

3. A ‘preamble’ to the Transitional Codes should be drafted that would give formal recognition of the need for cultural sensitivity, respect for state sovereignty when employing the codes, and that would emphasise the need for the codes to be translated into the local language. 

4. There is a need to highlight the importance of translation of the Transitional Codes into the local language before the Codes or any parts of them are applied.  It was also suggested that indigenous law was translated before the Codes were used, and before international personnel started working on rule of law issues. 

5. Training for both international and national rule of law personnel should be conducted on the Transitional Codes as a matter of priority.  
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